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PRESIDENTIAL ADMINISTRATION

Elena Kagan"

This Article examines a recent and dramatic transformation in the relationship
between the President (and his staff) and the administrative state. Professor Kagan
argues that President Clinton, building on a foundation President Reagan laid,
increasingly made the regulatory activity of the executive branch agencies into an
extension of his own policy and political agenda. He did so, primarily, by exercising
directive authority over these agencies and asserting personal ownership of their
regulatory activity - demonstrating in the process, against conventional wisdom, that
enhanced presidential control over administration can serve pro-regulatory objectives.
Professor Kagan offers a broad though not unlimited defense of the resulting system of
"presidential administration" against legal and policy objections. This form of control-
ling agency action, she argues, comports with law because, contrary to the prevailing
view, Congress generally should be understood to have left authority in the President to
direct executive branch officials in the exercise of their delegated discretion. In
addition, and relatedly, this form of controlling agency action advances core values of
accountability and effectiveness, given notable features of the contemporary
administrative and political systems. In comparison with other forms of control over
administration, which continue to operate, presidential administration renders the
bureaucratic sphere more transparent and responsive to the public and more capable of
injecting energy as well as competence into the regulatory process. Professor Kagan
concludes this Article by considering ways in which courts might promote presidential
administration in its most beneficial form and scope, discussing in particular potential
modifications to the nondelegation doctrine and two judicial review doctrines.

T he history of the American administrative state is the history of
competition among different entities for control of its policies. All

three branches of government - the President, Congress, and Judici-
ary - have participated in this competition; so too have the external
constituencies and internal staff of the agencies. Because of the stakes
of the contest and the strength of the claims and weapons possessed by
the contestants, no single entity has emerged finally triumphant, or is
ever likely to do so. But at different times, one or another has come to
the fore and asserted at least a comparative primacy in setting the di-
rection and influencing the outcome of administrative process. In this
time, that institution is the Presidency. We live today in an era of
presidential administration.

* Visiting Professor, Harvard Law School; former Deputy Assistant to the President for Do-

mestic Policy and Deputy Director of the Domestic Policy Council. In my former position at the
White House, I participated in some of the administrative actions discussed in this Article. I am
grateful to David Barron, Dick Fallon, Charles Fried, Phil Heymann, Howell Jackson, Larry Les-
sig, John McGinnis, Dan Meltzer, Frank Michelman, Martha Minow, Todd Rakoff, David
Shapiro, Anne-Marie Slaughter, David Strauss, Bill Stuntz, and Cass Sunstein for very helpful
comments, to participants in workshops at the Boston University School of Law and Harvard
Law School for stimulating discussion, and to Maura Dalton, Norina Edelman, Dave Gunter, and
David Morenoff for excellent research assistance.
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PRESIDENTIAL ADMINISTRATION

This assertion may seem jarring to those who have immersed
themselves in the recent work of constitutional law scholars on the re-
lationship between the Presidency and the administration. In this
work, scholars have debated the constitutional basis for a fully "uni-
tary executive" - otherwise put, a system in which all of what now
counts as administrative activity is controllable by the President.1 Be-
cause Congress has deprived (or, in the view of the "unitarians," un-
constitutionally purported to deprive) the President of such plenary au-
thority in one obvious respect - by creating the so-called independent
agencies, whose heads the President may not remove at will - the
common ground of this debate is that the current system of admini-
stration is not strongly unitary. And because this much is common
ground, the participants in the debate largely have failed to register,
much less to comment on, the recent trend toward presidential control
over administration generally.

For administrative law scholars, the claim of presidential admini-
stration may seem puzzling for a different reason. These scholars -
concerned as they are with the actual practices of administrative con-
trol, as carried out in executive branch as well as independent agencies
- may well have viewed the claim as arguable, though perhaps pre-
mature, if made ten or fifteen years ago, when President Reagan or
Bush was in office. In the first month of his tenure, Reagan issued an
executive order creating a mechanism by which the Office of Man-
agement and Budget (OMB), an entity within the Executive Office of
the President (EOP), would review all major regulations of executive
branch agencies. As Reagan's and then Bush's terms proceeded, and
the antiregulatory effects of this system of review became increasingly
evident, administrative law scholars took part in a sharp debate about
its propriety.2 With the advent of the Clinton Administration, how-
ever, this debate receded. Although President Clinton issued his own
executive order providing for OMB review of regulations, the terms of
this order struck most observers as moderating the aggressive ap-
proach to oversight of administration taken in the Reagan and Bush

I See generally Steven G. Calabresi & Saikrishna B. Prakash, The President's Power to Exe-

cute the Laws, 104 YALE L.J. 541 (1994); Martin S. Flaherty, The Most Dangerous Branch, io5

YALE L.J. 1725 (I996); Lawrence Lessig & Cass R. Sunstein, The President and the Administra-

tion, 94 COLUM. L. REV. 1 (1994); Geoffrey P. Miller, Independent Agencies, 1986 Sup. CT. REV.

41.
2 See generally Christopher C. DeMuth & Douglas H. Ginsburg, White House Review of

Agency Rulemaking, 99 HARV. L. REV. 1075 (1986); Thomas 0. McGarity, Presidential Control of

Regulatory Agency Decisionmaking, 36 AM. U. L. REV. 443 (987); Alan B. Morrison, OMB Inter-

ference with Agency Rulemaking: The Wrong Way To Write a Regulation, 99 HARV. L. REV. 1059

(1986); Robert V. Percival, Checks Without Balance: Executive Office Oversight of the Environ-

mental Protection Agency, 54 LAw & CONTEMP. PROBS. 127 (iggi); Peter L. Strauss & Cass R.

Sunstein, The Role of the President and OMB in Informal Rulemaking, 38 ADMIN. L. REV. 181
(1986).
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Presidencies. 3  Perhaps as important, the Clinton OMB chose to im-
plement the order in a way generally sympathetic to regulatory efforts.
Because objections to OMB review in the Reagan and Bush era arose
in large part from its deregulatory tendencies 4 this reversal of substan-
tive direction contributed to the waning of interest in, and even recog-
nition of, the involvement of the President and his EOP staff in ad-
ministration.'

In fact, as this Article will show, presidential control of administra-
tion, in critical respects, expanded dramatically during the Clinton
years, making the regulatory activity of the executive branch agencies
more and more an extension of the President's own policy and political
agenda. Faced for most of his time in office with a hostile Congress
but eager to show progress on domestic issues, Clinton and his White
House staff turned to the bureaucracy to achieve, to the extent it
could, the full panoply of his domestic policy goals. Whether the sub-
ject was health care, welfare reform, tobacco, or guns, a self-conscious
and central object of the White House was to devise, direct, and/or fi-
nally announce administrative actions - regulations, guidance, en-
forcement strategies, and reports - to showcase and advance presi-
dential policies. In executing this strategy, the White House in large
measure set the administrative agenda for key agencies, heavily influ-
encing what they would (or would not) spend time on and what they
would (or would not) generate as regulatory product.

The resulting policy orientation diverged substantially from that of
the Reagan and Bush years, disproving the assumption some scholars

3 See, e.g., Richard H. Pildes & Cass R. Sunstein, Reinventing the Regulatory State, 62 U.
CHI. L. REV. I, 17, 27 (1995) (stating that the Clinton order "insists, more than its predecessors, on

agency autonomy" and "is significant mostly for the constraints it imposes on presidential over-

sight"); Peter M. Shane, Political Accountability in a System of Checks and Balances: The Case of
Presidential Review of Rulemaking, 48 ARK. L. REV. 161, 174 (1995) (stating that the regulatory

review process established by the Clinton order is "more consultative, more accessible, and more
deferential to policy making by individual agencies").

4 See, e.g., Morrison, supra note 2, at io65 ("The Administration has principally used the sys-
tem of OMB review ... to implement a myopic vision of the regulatory process which places the
elimination of cost to industry above all other considerations."); Percival, supra note 2, at 161
("Regulatory review has made it more difficult for EPA to issue regulations ... and Executive Of-
fice reviewers have consistently sought to make the regulations EPA does issue less stringent.");
infra pp. 2259-61.

5 A few influential scholars have bucked this trend and asserted the continuing significance of
presidential involvement in administrative action. Peter Strauss, in a penetrating (and sharply
critical) essay, has noted some of the ways, discussed in Part III, in which President Clinton as-

serted himself in the rulemaking process. See Peter L. Strauss, Presidential Rulemaking, 72 CHI.-
KENT L. REV. 965 (1997). And Richard Pildes and Cass Sunstein, although viewing the Clinton

order on regulatory review as limiting the role of the President and EOP in administration, have
concluded as well that "presidential oversight of the regulatory process [through OMB], though
relatively new, has become a permanent part of the institutional design of American government."
Pildes & Sunstein, supra note 3, at 15.
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2249PRESIDENTIAL ADMINISTRATION

have made, primarily on the basis of that earlier experience, that

presidential supervision of administration inherently cuts in a deregu-

latory direction. 6 Where once presidential supervision had worked to

dilute or delay regulatory initiatives, it served in the Clinton years as

part of a distinctly activist and pro-regulatory governing agenda.

Where once presidential supervision had tended to favor politically

conservative positions, it generally operated during the Clinton Presi-

dency as a mechanism to achieve progressive goals. Or expressed in

the terms most sympathetic to all these Presidents (and therefore most

contestable), if Reagan and Bush showed that presidential supervision

could thwart regulators intent on regulating no matter what the cost,
Clinton showed that presidential supervision could jolt into action bu-

reaucrats suffering from bureaucratic inertia in the face of unmet
needs and challenges.

The methods of presidential supervision used in the Clinton years

also differed substantially from what had come before, enabling the

President to use more numerous and direct means of controlling ad-

ministrative activity. The Clinton OMB continued to manage a regu-

latory review process, but with certain variations from the Reagan and

Bush model: although the process provoked fewer confrontations with

agencies, it in fact articulated a broader understanding of the Presi-

dent's appropriate authority to direct administrative actions. More

important, the Clinton White House sandwiched regulatory review be-

tween two other methods for guiding and asserting ownership over

administrative activity, used episodically by prior Presidents but ele-

vated by Clinton to something near a governing philosophy. At the

front end of the regulatory process, Clinton regularly issued formal di-

rectives to the heads of executive agencies to set the terms of adminis-

trative action and prevent deviation from his proposed course. And at

the back end of the process (which could not but affect prior stages as

well), Clinton personally appropriated significant regulatory action

through communicative strategies that presented regulations and other

agency work product, to both the public and other governmental ac-

tors, as his own, in a way new to the annals of administrative process.

6 Both defenders and critics of regulatory review, as practiced in the Reagan and Bush Ad-

ministrations, have indulged this notion. See, e.g., DeMuth & Ginsburg, supra note 2, at 1082

(suggesting that presidential oversight "[i]n any administration" probably will tend toward check-

ing regulation); McGarity, supra note 2, at 455 (positing that "over time and across presidential

administrations, presidential intervention probably benefits regulatees more than the regulations'

intended beneficiaries"). Cynthia Farina, in a more broad-based response to the unitarian position

in constitutional law, also has made the claim. See Cynthia R. Farina, Undoing the New Deal

Through the New Presidentialism, 22 HARV. J.L. & PUB. POL'Y 227, 227 (1998) (arguing that the

unitary executive thesis "is, at least potentially, a profoundly anti-regulatory phenomenon," which

"threatens the legacy of the New Deal").
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By the close of the Clinton Presidency, a distinctive form of ad-
ministration and administrative control - call it "presidential admini-
stration" - had emerged, at the least augmenting, and in significant
respects subordinating, other modes of bureaucratic governance. Trig-
gered mainly by the re-emergence of divided government and built on
the foundation of President Reagan's regulatory review process, Presi-
dent Clinton's articulation and use of directive authority over regula-
tory agencies, as well as his assertion of personal ownership over regu-
latory product, pervaded crucial areas of administration. Of course,
presidential control did not show itself in all, or even all important,
regulation; no President (or his executive office staff) could, and pre-
sumably none would wish to, supervise so broad a swath of regulatory
activity. And of course, presidential control co-existed and competed
with other forms of influence and control over administration, exerted
by other actors within and outside the government. At times, indeed,
presidential administration surely seemed to Clinton and his staff, as it
surely also had to their pioneering predecessors, more an aspiration
than an achievement. Still, these officials put in place a set of mecha-
nisms and practices, likely to survive into the future, that greatly en-
hanced presidential supervision of agency action, thus changing the
very nature of administration (and, perhaps too, of the Presidency).

A key aspect of this system of administrative control raises serious
legal questions. Accepted constitutional doctrine holds that Congress
possesses broad, although not unlimited, power to structure the rela-
tionship between the President and the administration, even to the ex-
tent of creating independent agencies, whose heads have substantial
protection from presidential removal.' The conventional view further
posits, although no court has ever decided the matter, that by virtue of
this power, Congress can insulate discretionary decisions of even re-
movable (that is, executive branch) officials from presidential dictation
- and, indeed, that Congress has done so whenever (as is usual) it has
delegated power not to the President, but to a specified agency offi-
cial.8 Clinton's use of what I call directive authority - his commands
to executive branch officials to take specified actions within their

7 See Morrison v. Olson, 487 U.S. 654, 685-96 (1988); Humphrey's Ex'r v. United States, 295
U.S. 602, 626-32 (x935).

8 See, e.g., Pildes & Sunstein, supra note 3, at 25 (noting that the generally accepted view is
that "the President has no authority to make the decision himself, at least if Congress has con-
ferred the relevant authority on an agency head"); Thomas 0. Sargentich, The Administrative
Process in Crisis - The Example of Presidential Oversight of Agency Rulemaking, 6 ADMIN. L.J.
710, 76 (x993) (stating that "the power to regulate remains where the statute places it: the agency
head ultimately is to decide what to do'); Peter L. Strauss, The Place of Agencies in Government:
Separation of Powers and the Fourth Branch, 84 COLUM. L. REV. 573, 649-50 (1984) (stating that
"the agencies to which rulemaking is assigned," rather than the President, possess "ultimate deci-
sional authority").
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statutorily delegated discretion - ill-comports with this view. The

unitarians would defend the practice simply by insisting, against the

weight of precedent, that the Constitution provides the President with

plenary authority over administration, so that Congress can no more

interfere with the President's directive authority than with his removal

power.9 I too defend the practice, but not on this basis. I accept Con-

gress's broad power to insulate administrative activity from the Presi-

dent, but argue here that Congress has left more power in presidential
hands than generally is recognized. More particularly, I argue that a

statutory delegation to an executive agency official - although not to

an independent agency head - usually should be read as allowing the

President to assert directive authority, as Clinton did, over the exercise
of the delegated discretion.

This rule of statutory construction is based in part (though only in

part) on policy considerations relating to the desirability of presidential
control over administration. Those considerations also should govern

the questions how Congress and the President should act within the

legal framework I posit: whether and when Congress should override

the interpretive rule, and whether and when the President should ex-

ercise the power conferred under this rule in the absence of such con-

gressional action. Policy arguments for presidential control over ad-

ministration are surprisingly undeveloped in the legal literature, in

large part because most of the unitarians, the strongest proponents of

presidential power in public law scholarship, believe that all important
questions surrounding this subject are settled by resort to originalist
inquiry.'0 My analysis focuses on the values of accountability and ef-

9 See, e.g., Calabresi & Prakash, supra note i, at 599 ("[T]he President must be able to control

subordinate executive officers through the mechanisms of removal, nullification, and execution of

the discretion 'assigned' to them himself.'.
10 Articles that rely exclusively or principally on originalist claims to advance the unitarian

position are legion. See, e.g., Calabresi & Prakash, supra note i, at 570-99; Steven G. Calabresi &

Kevin H. Rhodes, The Structural Constitution: Unitary Executive, Plural Judiciary, io5 HARV.

L. REV. 1153, 1165-68 (1992); David P. Currie, The Distribution of Powers After Bowsher, 1986

SUP. CT. REV. 19, 31-36; Lee S. Liberman, Morrison v. Olson: A Formalistic Perspective on Why

the Court Was Wrong, 38 AM. U. L. REV. 313, 314-17 (1989). Two notable pieces of scholarship,

however, have argued for the unitary executive position by invoking broader constitutional val-

ues, in ways that partly overlap my policy discussion. See CHARLES FRIED, ORDER AND LAW:

ARGUING THE REAGAN REVOLUTION - A FIRSTHAND ACCOUNT 170 (i99i) (asserting that

the "structure," "logic," and "vision" of the Constitution support a strongly unitary executive); Les-

sig & Sunstein, supra note i (attacking the originalist argument for the unitary executive, but also

offering an argument for that claim based on the translation of founding values to current condi-

tions). In addition, a few defenses of the Reagan order on regulatory review - the initial incarna-

tion of presidential administration - make policy arguments bearing on my discussion. See, e.g.,

Strauss & Sunstein, supra note 2, at 189-9o. The more common policy position in the legal litera-

ture, advanced by those who attack the constitutional unitarian position or criticize the Reagan

order, is anti-presidentialist in nature. See Cynthia R. Farina, The Consent of the Governed:

Against Simple Rules for a Complex World, 72 CHI.-KENT L. REV. 987, 993-1007 (x997); Farina,
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