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THE DIVERGENCE OF CONTRACT AND PROMISE

Seana Valentine Shiffrin”

In U.S. law, a contract is descvibed as a legally enforceable promise. So to make a
contract, one must make a promise. The legal norms regulating these promises diverge in
substance from the moral norms that apply to them. This divergence raises questions
about how the movral agent is to navigate both the legal and moval systems. This Article
provides a new framework to evaluate the divergence between legal novms and moral
norms genevally and applies it to the case of contracts and promises. It introduces and
defends an approach to the relationship between movality and law that adopts the
perspective of moval agents subject to both sets of norms and argues that the law should
accommodate the needs of moval agency. Although the law should not aim to enforce
interpersonal morality as such, the law’s content should be compatible with the
conditions necessary for moval agency to flourish. Some aspects of contract not only fail
to support the morally decent person, but also contrvibute to a legal and social culture
that is difficult for the morally decent person to accept. Indeed, U.S. contract law may
sometimes make it havder for the morally decent person to behave decently.

INTRODUCTION

In U.S. law, a contract is described as a legally enforceable promise.
So to make a contract, one must make a promise. One is thereby si-
multaneously subject to two sets of norms — legal and moral. As I
argue, the legal norms regulating these promises diverge in substance
from the moral norms that apply to them. This divergence raises
questions about how the moral agent is to navigate both the legal and
moral systems. In this Article, I provide a new framework to evaluate
the divergence between legal norms and moral norms generally and
apply it to the case of contracts and promises.

By claiming that contract diverges from promise, I mean that al-
though the legal doctrines of contract associate legal obligations with
morally binding promises, the contents of the legal obligations and the
legal significance of their breach do not correspond to the moral obli-
gations and the moral significance of their breach.! For instance, the

* Professor of Philosophy and Law, University of California, Los Angeles. I am grateful for
help and critical comments from Iman Anabtawi, Sarah Coolidge, Richard Craswell, Meir Dan-
Cohen, Ronald Dworkin, Melvin Eisenberg, Barbara Fried, James Gordley, Mark Greenberg,
Tom Grey, Jeffrey Helmreich, Barbara Herman, Doug Kysar, Stephen Munzer, Liam Murphy,
Thomas Nagel, Melanie Phillips, Todd Rakoff, Jennifer Roche, William Rubenstein, Steven Shif-
frin, and audience members at the Analytical Legal Philosophy Conference, Boalt Hall, the Har-
vard Law School Faculty Colloquium, the NYU Law and Philosophy Colloquium, the September
Group, and the Stanford Legal Studies Colloquium. This Article began as the Kadish Lecture at
Boalt Hall and I am especially grateful to Sandy Kadish for its instigation.

1 Although this Article discusses those aspects of contract that diverge from promissory
norms, other parts of contract law depend fairly explicitly upon a variety of moral judgments and
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moral rules of promise typically require that one keep a unilateral
promise, even if nothing is received in exchange. By contrast, contract
law only regards as enforceable promises that are exchanged for some-
thing or on which the promisee has reasonably relied to her detriment.
When breach occurs, the legal doctrine of mitigation, unlike morality,
places the burden on the promisee to make positive efforts to find al-
ternative providers instead of presumptively locating that burden fully
on the breaching promisor. Morality classifies intentional promissory
breach as a wrong that, in addition to requiring compensation, may
merit punitive reactions, albeit sometimes minor ones; these may in-
clude proportionate expressions of reprobation, distrust, and self-
inflicted reproofs, such as guilt. Contract law’s stance on the wrong-
fulness of promissory breach is equivocal at best, manifested most
clearly by its general prohibition of punitive damages.

To analyze this substantive divergence between legal and moral
norms, I introduce and defend an approach to the relationship be-
tween morality and law that adopts the perspective of moral agents
subject to both sets of norms and argue that the law should accommo-
date the needs of moral agency. Although the law should not aim to
enforce interpersonal morality as such, the law’s content should be
compatible with the conditions necessary for moral agency to flourish.
Some aspects of U.S. contract law not only fail to support the morally
decent person, but also contribute to a legal and social culture that is
difficult for the morally decent person to accept. Indeed, U.S. contract
law may sometimes make it harder for the morally decent person to
behave decently.

For some, the divergence between contract and morality calls for a
direct condemnation of contract law’s content. If contract law’s busi-
ness is to enforce promises, its structure, as a whole, should reflect the
moral structure of promises.? Others regard the divergence between

concepts, not to mention the concept of a promise itself. For instance, the past consideration doc-
trine contains an exception for cases in which there is an independent moral obligation to do what
one has promised. See E. ALLAN FARNSWORTH, CONTRACTS §§ 2.7-2.8, at 56-63 (4th ed.
2004). Some cases and doctrines involve appeal to moral concepts of fairness or reasonableness.
Not all of these cases and doctrines can be recast more narrowly as judgments about what justice
requires. Aspects of the immorality doctrine, for instance, may not be reducible to efforts to en-
force the spirit or the letter of other aspects of public policy. This partial convergence between
morality and contract would call for justification if one took the position that contract and prom-
ise are entirely separate domains.

2 See, e.g., Peter Linzer, On the Amovality of Contract Remedies — Efficacy, Equity, and the
Second Restatement, 81 COLUM. L. REV. 111 (1981); Frank Menetrez, Consequentialism, Promis-
sory Obligation, and the Theory of Efficient Breach, 47 UCLA L. REV. 859, 879-80 (2000). Pro-
fessor Charles Fried seems to take this position in Contract As Promise. See CHARLES FRIED,
CONTRACT AS PROMISE 1-3, 17—21 (1981); see also id. at 17 (“The moralist of duty thus posits a
general obligation to keep promises, of which the obligation of contract will be only a special case
— that special case in which certain promises have attained legal as well as moral force.”). At
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contract norms and moral norms as not significant per se, whether
because the law, especially private law, should not directly enforce mo-
rality as such, or because promise and contract occupy different realms
with independent purposes: promise establishes rules for formalizing
trust in interpersonal interactions; contract establishes rules that help
to enable a flourishing system of economic cooperation for mutual
advantage.?

My own view does not fit neatly into either of these camps, which I
see as marking two poles of a broader, but artificial, dichotomy. This
dichotomy seems to be the product of a set of familiar but overly gen-
eral, overly blunt questions, such as whether law should reflect inter-
personal morality and, in particular, whether contract should mirror
the moral rules of promising. These questions frame the issues in ways
that obscure an important position about the relation between legal
and moral norms that maintains that the law should accommodate
moral agency, but neither directly reflect nor entirely ignore interper-
sonal morality. The law must be attentive to the full range of norma-
tive positions because law represents a special form of normative co-
operative activity. Yet, because law is a cooperative activity of mutual
governance that takes institutional form, its normative values and

points, though, Professor Fried’s position is more qualified and ambiguous. It may well be com-
patible with the ideas I develop below.

Professor Fried’s substantive criticisms of contract’s moral content, however, are limited to
the consideration doctrine. Interestingly, Professor Fried does not discuss punitive damages. He
endorses the mitigation doctrine, characterizing it as an altruistic duty toward the promisor that is
without cost to the promisee. See id. at 131. Oddly, given his methodology, he does not consider
whether the norms of promising in fact include this duty. See LOUIS KAPLOW & STEVEN
SHAVELL, FAIRNESS VERSUS WELFARE 161 n.18 (2002) (mentioning Professor Fried’s puzzling
endorsement of expectation damages rather than specific performance); DORI KIMEL, FROM
PROMISE TO CONTRACT 110-11 (2003) (discussing Professor Fried’s treatment of mitigation).

3 See FRIED, supra note 2, at 2—3 (citing PATRICK ATIYAH, THE RISE AND FALL OF
FREEDOM OF CONTRACT (1979); LAWRENCE FRIEDMAN, CONTRACT LAW IN AMERICA
(1965); GRANT GILMORE, THE DEATH OF CONTRACT (1974); MORTON J. HORWITZ, THE
TRANSFORMATION OF AMERICAN LAW, 1780-1860, at 160—210 (1977); Duncan Kennedy, Form
and Substance in Private Law Adjudication, 89 HARV. L. REV. 1685 (1976); Duncan Kennedy,
The Structure of Blackstone’s Commentaries, 28 BUFF. L. REV. 205, 356 (1979); Anthony T.
Kronman, Contract Law and Distrvibutive Justice, 89 YALE L.J. 472 (1980); Ian R. Macneil, The
Many Futures of Contracts, 47 S. CAL. L. REV. 691 (1974)); see also KAPLOW & SHAVELL, supra
note 2, at 162—-65, 182-85, 190—9% (arguing that promise-keeping notions conflict with a welfare-
maximizing view of contract and advocating the latter); Richard Craswell, Contract Law, Default
Rules, and the Philosophy of Promising, 88 MICH. L. REV. 489 (1989) [hereinafter Craswell,
Contract Law] (arguing that theories of promise have little relevance for the “background rules”
of contract); Richard Craswell, Two Economic Theories of Enforcing Promises, in THE THEORY
OF CONTRACT LAW 19 (Peter Benson ed., 2001) [hereinafter Craswell, Two Economic Theories];
Anne de Moor, Are Contracts Promises?, in OXFORD ESSAYS IN JURISPRUDENCE 103 (John
Eekelaar & John Bell eds., 3d series 198%7) (casting doubt on the equation of contract with
promise).
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principles may well be distinct from, though informed by, those com-
prising interpersonal morality.*

This Article approaches these topics by exploring the demands and
tensions to which contract law, in particular, subjects moral agents. It
starts from the more general premise that law must be made compati-
ble with the conditions for moral agency to flourish — both because of
the intrinsic importance of moral agency to the person and because a
just political and legal culture depends upon a social culture in which
moral agency thrives. The content and normative justifications of a
legal practice — at least one that is pervasive and involves simultane-
ous participation in a moral relationship or practice — should be ca-
pable of being known and accepted by a self-consciously moral agent.>
Legal rules must be constructed and justified in ways that take into
account the fact that law embodies a system of rules and practices that
moral agents inhabit, enforce, and are subject to alongside other as-
pects of their lives, especially their moral agency. Although I provide
some motivation for these premises from a liberal perspective, for the
most part I take them as starting points.

Part I expands briefly on these premises and on the distinctive lib-
eral approach they offer to problems concerning the intersection of law
and morality. The remainder of the Article applies this approach to
the specific problems raised by the divergence between contract and
promise. The overarching aim is to explore how an accommodationist
approach would frame some issues in contract and to identify some
new questions it would raise. This Article does not champion particu-
lar positions about the proper content of contract law, although toward
the end it gestures at an alternative theoretical conception of contract
informed by an accommodationist approach.

Part IT argues that contract and promise do indeed diverge. Part
IIT argues that the divergence is problematic. Although the divergence
may not yield contradictory requirements, some prominent justifica-
tions for the divergent aspects of contract could not be known and ac-
cepted by moral agents. Further, the divergence raises the concern
that the culture created by contract law and its justifications might

4 See Barbara Herman, Reasoning to Obligation, 49 INQUIRY 44, 60 (2006) (observing that
coercion may be morally permissible and even required within a legal institutional context even
though it would not be justified in interpersonal contexts); Seana Valentine Shiffrin, Speech,
Death, and Double Effect, 78 N.Y.U. L. REV. 1135, 1181-84 (2003) (discussing the general point in
the context of the First Amendment and rules that govern intentions).

5 In a prior work, I used the perspective of our collective role as moral agents engaged in en-
forcement to justify the unconscionability doctrine. See Seana Valentine Shiffrin, Paternalism,
Unconscionability Doctrine, and Accommodation, 29 PHIL. & PUB. AFF. 205 (2000). Such argu-
ments might extend to some applications of the immorality doctrine as well. In this Article, I con-
sider our role as subjects of contractual rules, albeit subjects who have a role in the authorship of
the rules to which we are subject.
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make it more difficult to nurture and sustain moral agency, in particu-
lar the virtues associated with fidelity. Part IV rejects the suggestion
that these difficulties could be bypassed by disentangling promise and
contract through an explicit reconception of contract law as a norma-
tive system utterly distinct from promises. Contract law must at least
be constrained by some of the needs and rationales of the system of
promising. Part V closes with preliminary thoughts about how con-
tract theory could be continuous with (rather than merely cabined by)
these constraints.

I. MAKING ROOM FOR MORAL AGENCY

Two standard strains of argument address the relationship between
contract and promise. Reflective approaches take interpersonal moral-
ity as a template for legal rules, sometimes implicitly. Such approaches
operate as though the law should reflect everyday moral judgments
whenever possible, whether because this is the nature of law or be-
cause, as a matter of political philosophy, it is what law should aim to
do. A reflective approach may be particularly tempting in contract
law because contracts and promises are so closely intertwined.

By contrast, separatist approaches treat law and morality generally,
or contract and promise in particular, as independent domains. Some
separatists regard reflective approaches as illiberal. For normative,
political reasons, they regard it as inappropriate for the law to incorpo-
rate or enforce the rules of interpersonal morality as such. Other sepa-
ratists have different, positive reasons for treating the domains as dis-
tinct. They believe that law, or perhaps specifically contract, has its
own goals and purposes, such as establishing the foundation for a
maximally efficient system of exchange. Their pursuit does not require
engagement with other moral concerns. So, it is not the business of
contract law per se to reflect or respond to the norms of interpersonal
morality. Separatists acknowledge that individuals may be subject to
moral demands that regulate their behavior, but separatists nonetheless
maintain that compliance with these demands is each individual’s re-
sponsibility. Since contract law’s purpose is not to enforce interper-
sonal morality or promises as such, there is no special worry associated
with contract law’s divergence from promise. Participants in contract,
as in other legal domains, may have to constrain their pursuit of its
goals to accommodate other personal and social values, but that repre-
sents a flaw neither in the separatist conception of contract nor in its
divergence from promise.

Both approaches harbor some elements of truth and so neither
seems correct. I subscribe to an intermediate position that advocates
accommodating moral agency but not enforcing morality as such. I
agree with separatists that there is no direct and reliable route from
the content of interpersonal morality to the appropriate content of the
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corresponding area of law. Legal domains may pursue normative pur-
poses and principles of their own that are not straightforwardly de-
rived from interpersonal morality. Furthermore, the standard liberal
concerns about direct enforcement of morality have some traction.

It does not follow, however, that legal principles in these domains
should be entirely insensitive to or divorced from the demands of in-
terpersonal morality. Such insensitivity is not dictated by a commit-
ment to liberal principles. Liberalism does not require that the theory
of justice and the law must be predicated on a model that works
equally well for amoral and moral agents. Quite the contrary. John
Rawls’s theory, for example, explicitly and plausibly presupposes that
agents have developed moral capacities that underlie their capacity for
a sense of justice.® These moral capacities are not so fine-tuned that
they consist of only those abilities necessary to understand and comply
with the terms of justice narrowly understood. Rather, they depend on
a broader, fuller moral personality.

Indeed, mastery and appreciation of promissory norms must figure
among these requisite moral capacities, however broadly or narrowly
construed.” Absent a culture of general mastery and appreciation of
promissory norms and the moral habits and sensitivities that accom-
pany them, I doubt that a large-scale, just social system could thrive
and that its legal system could elicit general patterns of voluntary obe-
dience. Further, I doubt that, absent a strong promissory culture, the
individual relationships that give rise to and sustain moral agency and
relationships of equality could flourish. Whether or not all norms and
virtues of moral agency must be accommodated by the legal system,
those associated with promissory norms seem quite central to the pos-
sibility of a flourishing system of justice.®

6 See JOHN RAWLS, A THEORY OF JUSTICE 395-587 (1971).

7 See Seana Valentine Shiffrin, Promising, Intimate Relationships, and Conventionalism 42—
52 (Dec. 1, 2006) (unpublished manuscript, on file with the Harvard Law School Library) (arguing
that promisors must have the ability to bind themselves with a promise “if they are to have the
ability to conduct relationships of adequate moral character”); see also H.L.A. HART, THE CON-
CEPT OF LAW 197 (2d ed. 1994) (recognizing the social necessity of rules respecting promises);
RAWLS, supra note 6, at 346—48 (noting the obligation, derived from the “principle of fairness,” to
comply with promises). This is not to endorse the view that the duty to obey rests on a promise or
a contract.

8 Some reports about Tongan and Iranian culture may complicate claims about the universal-
ity of promising, but it is difficult to determine exactly what they show. See Fred Korn & Shu-
lamit R. Decktor Korn, Where People Don’t Promise, 93 ETHICS 445 (1983) (discussing the ab-
sence of promising in Tonga island culture); Michael Slackman, The Fine Avt of Hiding What You
Mean To Say, N.Y. TIMES, Aug. 6, 2006, § 4 (Week in Review), at 5 (discussing the prevalence of
what appear to be insincere promises in Iranian culture). Some of this evidence could be inter-
preted to show that in some cultures, it is hard to tell when sincere commitments are expressed,
but not that promises as such have little or no significance. Further, the purported departures
from the culture of promising take place in contexts of hierarchical, unequal structures; thus, they
may not serve as counterevidence of the importance of promising in maintaining social relations



2007] THE DIVERGENCE OF CONTRACT AND PROMISE 715

When the directives of law and morality regulate the same phe-
nomena, moral agents have to negotiate two distinct sets of norms.
The rules of contract and promise present a salient instance of this
navigation problem. Especially because there are moral duties to obey
the law, legal rules should be sensitive to the demands placed on moral
agents so that law-abiding moral agents do not, as a regular matter,
face substantial burdens on the development and expression of moral
agency.® Respecting this constraint yields an intermediate stance be-
tween the position that law should promote moral behavior for its own
sake and the position that interpersonal morality should be irrelevant
to the form and justification of law. To wit, even if enforcing interper-
sonal morality is not the proper direct aim of law, the requirements of
interpersonal morality may appropriately influence legal content and
legal justifications to make adequate room for the development and
expression of moral agency. The influence that is exerted, however,
need not result in efforts to mirror interpersonal morality closely.

of equality amid local conditions of vulnerability. Tongan society is so pervasively hierarchical
that much of its social interaction and dialogue is colored by status differences. See, e.g., Kerry E.
James, Tonga’s Pro-Democracy Movement, 67 PAC. AFF. 242, 243 (1994) (noting the Tongan “tradi-
tions of rank and hierarchy”); Adrienne L. Kaeppler, Poetics and Politics of Tongan Laments and
Eulogies, 20 AM. ETHNOLOGIST 474, 476 (1993) (drawing on Tongan rituals and pronounce-
ments to show that “hierarchical principles of status and rank pervade life and death”); Adrienne
L. Kaeppler, Rank in Tonga, 10 ETHNOLOGY 174, 174, 177, 188, 191 (1971) (arguing that the
inequality inherent in Tongan society remains in force and has withstood the small movement for
democratic reform); Kerry E. James, Pacific Islands Stakeholder Participation in Development:
Tonga 17 (World Bank, Pac. Islands Discussion Paper Series No. 4, 1998) (describing Tongan soci-
ety as traditional and hierarchical).

Similarly, Slackman describes the Iranian practice of ta’arof, a form of polite communica-
tion generally regarded as insincere, as developing from the need for subterfuge, against occupiers
for example. See Slackman, supra. While perhaps not as all-encompassingly hierarchical as Ton-
gan society, the context in which ta’arof occurs reflects unequal status relationships. See, e.g.,
WILLIAM O. BEEMAN, THE “GREAT SATAN” VS. THE “MAD MULLAHS”: HOW THE UNITED
STATES AND IRAN DEMONIZE EACH OTHER 43 (2005) (tracing U.S. misunderstanding of Iran
to Americans’ failure to appreciate, among other things, that Iranian communication “tends to-
ward hierarchical skewing”); Anne H. Betteridge, Gift Exchange in Ivan: The Locus of Self-
Identity in Social Interaction, 38 ANTHROPOLOGICAL Q. 190, 191 (1985) (arguing that ta’arof
reflects strategic rules for interaction among people of differing status, as contrasted with “inti-
mates”); Zohreh R. Eslami, Invitations in Persian and English: Ostensible or Genuine?, 2 IN-
TERCULTURAL PRAGMATICS 453, 456 (2005) (finding that communication involving ta’arof re-
flects the communicators’ consciousness of their status differences); Laurence D. Loeb, Prestige
and Piety in the Iranian Synagogue, 51 ANTHROPOLOGICAL Q. 155, 156 (1978) (pointing out
that ta’arof was used “by the [Persian] elite to reinforce rank differentiation”). Professor Loeb
shows that a similar consciousness of rank guides the practice of ta’arof in a contemporary Iranian
synagogue. Loeb, supra, at 157.

9 T assume that the rules of morality have much substantive content independent of and prior
to the law. That is, their content is not fully determined by law’s contents and those moral prin-
ciples requiring obedience to law.
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A. Libevalism and the Accommodation of Moral Agents

These reasons to reject separatist views do not commit us either to
a version of reflectivism or to some other illiberal approach. We can
be sensitive to the conditions for supporting moral agency and, for that
reason, fashion law to be responsive to the content of interpersonal
morality without running afoul of liberal strictures that counsel against
enforcement of morality or that declare the priority of the right over
the good.’® Two main commitments underlie these strictures. First,
the theory of justice must be articulated and defended without relying
on any particular comprehensive theory of the good. Its contours are
not subject to objection on the mere grounds that they fail to promote
or reflect the commitments of any such theory. Second, agents have a
primary commitment to abide by the requirements of justice, a com-
mitment that overrides conflicts presented by agents’ specific concep-
tions of the good.

These commitments do not preclude efforts to ensure law’s com-
patibility with the conditions for moral agency. The idea that the right
is prior to the good does not entail that the law’s content should never
be sensitive to the norms of interpersonal morality. The requirements
of justice do not fully determine all aspects of law. Contract provides
a salient example. The principles of right may require a system of dis-
tributive justice, which may in turn require a system of contract. Any
adequate contract law may need to have certain features, but all of its
particulars may not be fully determined by the principles of justice
narrowly construed. For example, considerations of justice may not
decisively settle whether to adopt the mailbox rule. Settling the specif-
ics of contract law may depend, in part, on other features of the cul-
ture and the society, including components of interpersonal morality.
For instance, if contract law’s aim were to protect against harm suf-
fered from breach of promise, measured in terms of reasonable reli-
ance, what counts as a reasonable form of reliance might depend on
the cultural context and the degree to which easy trust is encouraged;
the degree to which trust is encouraged might, in turn, be a matter
settled partly by the norms of morality and not merely by cultural
customs.

To be sure, in many circumstances, liberal principles of justice may
preclude the direct implementation of moral commitments for their
own sake or direct appeal to them as a rationale for legal decisions.
Such principles prohibit both direct and indirect state pressure to en-
gage in activities whose value depends on authentic and voluntary

10 See, e.g., JOHN RAWLS, POLITICAL LIBERALISM 173—211 (1993); JOHN RAWLS, The Pri-
ovity of the Right and Ideas of the Good, in COLLECTED PAPERS 449 (Samuel Freeman ed.,
1999).
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participation, such as which private relationships to pursue or which
ideas to express. Think of the speech and religion protections. Fur-
ther, to invoke a familiar Rawlsian theme, liberal principles prohibit
state endorsement of positions or values, social disagreement about
which creates the very need for a theory and system of justice, but re-
liance on which is not necessary for the system to fulfill its purposes.

Not all components of moral agency or principles of morality fall
into these special categories. In particular, the rules of promissory
commitment generally do not demand authentic endorsement or per-
formance for their value, nor are they controversial in the ways that
create the very need for a system of justice.!!

I advocate an intermediate position — that law’s contents must be
structured to make room for moral agents. It calls for the accommoda-
tion of moral agents, although the envisioned accommodation differs
from some other common forms and connotations of accommodation.!?
Often, “accommodation” refers to adjustments or exceptions to other-
wise valid laws that are made for unusual agents or outliers. The sort
of accommodation defended here, by contrast, is more foundational. It
would inform the guidelines for the shape of the general law and
would extend to all moral agents. It would not merely and weakly ex-
empt some agents from legal requirements to permit them to engage in
certain behaviors or ways of life. This version of accommodation con-
tains the stronger, positive requirement that the legal system’s rules
and justifications should be acceptable to moral agents without dis-
rupting their moral agency.

B. What Accommodating Moval Agency Requires

I have been arguing that the legal system should be fashioned, jus-
tified, and interpreted to accommodate the opportunity for the gov-
erned to lead a full and coherently structured moral life. What does
this commitment entail in the case of contract? I start from the follow-
ing premise: when a legal practice is pervasive and involves simulta-
neous participation in a moral relationship or practice, the content and
normative justification for the legal practice must be acceptable to a
reasonable moral agent with a coherent, stable, and unified personal-
ity. Law’s justification should not depend upon its being opaque or

11 Performance of some intrafamilial promises may be an exception, and this may in part
(though only in part) explain the resistance to enforcing intrafamilial promises. See, e.g., KIMEL,
supra note 2, at 72-8% (discussing the inadequacy of the contract framework for pursuing the
value of personal relationships); see also infra section ILA.2, pp. 724—26 (discussing mitigation);
infra section II1.B.2, pp. 736—37 (discussing gift promises).

12 T discuss some more familiar forms of accommodation and their role within liberalism in
Seana Valentine Shiffrin, Egalitarianism, Choice-Sensitivity, and Accommodation, in REASON
AND VALUE: THEMES FROM THE MORAL PHILOSOPHY OF JOSEPH RAZ 270 (R. Jay Wallace
et al. eds., 2004), and Shiffrin, supra note 5.



718 HARVARD LAW REVIEW [Vol. 120:708

obscure or upon the ignorance, amorality, or split personality of the
citizens it governs.!* From this basic premise follow three more spe-
cific principles that regulate the interrelation between moral norms
and legal norms, at least in those pervasive, regular contexts that in-
volve the simultaneous participation of moral agents in parallel legal
and moral relationships or practices.

First, what legal rules directly require agents to do or to refrain
from doing should not, as a general matter, be inconsistent with lead-
ing a life of at least minimal moral virtue. “Minimal moral virtue”
should be understood in a way that does not presuppose any particular
comprehensive conception of the good or ideal of virtue.

Second, the law and its rationale should be transparent and acces-
sible to the moral agent. Moreover, their acceptance by the agent
should be compatible with her developing and maintaining moral vir-
tue. Although knowledge of the justifications of law is not required or
expected of every citizen, understanding the law’s rationale should not
present a conflict for the interested citizen qua moral agent. This is
not merely because the agent is subject to the law and that to which
she is subject should be justifiable to her. Within a democratic society,
the law should be understood as ours — as authored by us and as the
expression of our joint social voice.

This second principle governs both the reasons that actually moti-
vate government agents to impose and enforce divergent rules, as well
as the strongest available justifications for the divergence. Examina-
tion of the latter reveals whether the divergence is intrinsically prob-
lematic. This task is the focus of this Article. Nonetheless, it is possi-
ble for there to be an adequate theoretical justification for a divergent
rule that is not actually the basis of a court’s or a legislature’s adoption
of that rule. A court or legislature might be guided by poor reasons
even when better reasons could be provided for the position. In such a
case, we might say that the particular instance of imposition was im-
permissible because its rationale was not acceptable to a moral agent,
even if the rule itself is not intrinsically problematic.'* In addition,
adoption of an intrinsically permissible rule for an impermissible rea-
son may be problematic because even the implicit endorsement of un-
acceptable reasons'S may have a corrosive effect on the moral culture
and thereby implicate the next principle.

13 T use “citizens” as a shorthand for those regularly subject to a legal regime’s requirements.

14 1 note, but do not address here, the further question of whether a regime that showed con-
vergence between legal and moral rules, but whose legal justifications were unacceptable to moral
agents, would also be suspect. I believe it would be, but that position requires greater argument
than there is room for in this Article.

15 As is well known, there are concerns about how we can coherently refer to the reasons that
motivated a legislature, given that it may pass legislation without discussion of, much less consen-
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Third, the culture and practices facilitated by law should be com-
patible with a culture that supports morally virtuous character. Even
supposing that law is not responsible for and should not aim to enforce
virtuous character and interpersonal moral norms, the legal system
should not be incompatible with or present serious obstacles to leading
a decent moral life. A principled requirement that the law facilitate a
culture that is compatible with moral virtue need not go so far as to
enforce moral virtue. In some circumstances, this goal may better be
realized by doing quite the opposite. One may facilitate moral virtue
by affording opportunities to be virtuous and by refraining from offer-
ing strong incentives or encouragements to misbehave; direct enforce-
ment of virtue for its own sake, in some contexts, can be counterpro-
ductive — particularly when it is a necessary aspect of the virtuous
conduct that it be voluntary and that it be evident to others that it is
voluntarily performed.!°

The remainder of my discussion investigates whether the diver-
gence of contract from promise can satisfy these principles. The next
two Parts argue that although contract law does not violate the first
principle by issuing directives that contradict moral requirements, it
may violate the second and third principles. Defenses of the rules of
contract law often invoke rationales the acceptance of which is incom-
patible with maintaining one’s moral convictions. Further, the rules
themselves may contribute to a culture that challenges moral agency.

II. THE DIVERGENCE OF PROMISE AND CONTRACT

I now turn to the particulars of the divergence between contract
and promise. I focus specifically on the ways in which contract law
expects less of the promisor and more of the promisee than morality
does.'” Chiefly, I examine the treatment of remedies in contract and
promise, although I occasionally draw on other helpful examples.

sus on, reasons for that legislation. I put these issues aside here, although a fuller account of legis-
lative rationale must face them, as some have attempted to do. See, e.g., Elizabeth S. Anderson &
Richard H. Pildes, Expressive Theories of Law: A General Restatement, 148 U. PA. L. REV. 1503,
1520—-27% (2000) (asserting that the expressive meaning of collective action is not only a matter of
legislative intent, but also a function of public understanding); Elena Kagan, Private Speech, Pub-
lic Purpose: The Role of Governmental Motive in First Amendment Doctrine, 63 U. CHI. L. REV.
413, 438—42 (1996) (arguing that governmental motive could be determined by looking at the leg-
islation produced).

16 For a discussion of the claim that factors of this sort support the consideration rule, see infra
section II1.B.2, pp. 736-37.

17 In some contexts, however, contract may be more demanding of the promisor than morality.
This is certainly the popular notion of contract among laypeople. In close interpersonal relation-
ships, there may be more room for interpretative flexibility than in contract. The law must come
to a definitive conclusion about what a clause means; sometimes this serves the promisee’s inter-
ests, as when the promisor is deemed to bear the risk of ambiguity — perhaps because he is the
drafter or because he knows more about the industry. See RESTATEMENT (SECOND) OF CON-
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In this Part and the two Parts following, the argument proceeds in
three steps that correspond to the three principles for accommodating
moral agency just articulated. First, contract and promise diverge in
some significant ways, although not by directly generating inconsistent
directives. Second, some of the standard arguments for the doctrines’
divergence are exactly the sort of justifications that a virtuous agent
could not accept. Third, even though some reasons for the divergence
may be acceptable to a virtuous agent, the divergence itself may risk
another difficulty by contributing to a culture that may be in tension
with the conditions for the maintenance of moral character.

Before launching this argument, a few further assumptions about
contract and promise should be made explicit. With respect to promis-
ing, I will assume, but not defend, that there are definite norms of
promising that all moral agents are required to respect.'’® Generally,
however, all that is required to raise the sorts of questions contem-
plated in this Article is the weaker assumption that there are some
definite promissory norms — whether or not they are exactly as I de-
scribe — that bind moral agents within an aspirationally democratic,
large-scale society such as ours.!®

Of cou