THE EIGHTH AMENDMENT, PROPORTIONALITY,
AND THE CHANGING MEANING OF “PUNISHMENTS”

The debate over the scope and application of the Eighth Amend-
ment has over the past few decades focused increasingly on the histori-
cal meaning of the words “cruel and unusual.” In a 1983 decision,
Solem v. Helm,' Justice Powell traced the history of the Cruel and Un-
usual Punishments Clause back to the Magna Carta and the English
Bill of Rights of 1689, which he found to have embodied a strong prin-
ciple of proportional punishment.? More recently, some historians and
a minority of the Court have come to question this historical argument.
In Harmelin v. Michigan,® Justice Scalia argued that it is not necessar-
ily clear whether proportionality was required by the English Bill of
Rights. More importantly, Justice Scalia argued that the Framers of
the Eighth Amendment understood the words “cruel and unusual” to
refer only to certain barbarous methods of punishment.# If this his-
torical account is correct, does this mean that the justification for find-
ing a proportionality requirement in the Eighth Amendment — as the
majority of the Court still does — is no longer valid? According to
Justice Scalia, the answer is yes. In Harmelin, Justice Scalia reasoned
that because the words “cruel and unusual” did not refer historically to
proportionality, and because, in contrast, the language in certain con-
temporaneous state constitutions did, the Framers of the Eighth
Amendment considered and rejected a ban on disproportionality in
punishment.> Thus, using the Eighth Amendment to strike down dis-
proportionate jail sentences today would be contrary to original intent:
since prison in and of itself would not have been considered a barbaric
form of punishment, even grossly disproportionate sentences would not
implicate the Cruel and Unusual Punishments Clause.®

The purpose of this Note is to challenge this claim on its own
terms. This purpose carries two qualifications. First, a protracted dis-
cussion of the proper theory of constitutional interpretation is beyond
the scope of this Note. Divining original intent may be a precarious
exercise’ — it assumes both that some singular and concrete “intent”
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exists and that it is possible for modern jurists, with some sense of cer-
tainty, to determine what this intent was. This is especially true when,
as here, the available historical evidence is scant. But the Court, even
beyond Justice Scalia, has looked to and likely will continue to look to
historical meaning to determine the scope of the Eighth Amendment.
The fact of this approach is sufficient for present purposes — its wis-
dom may be debated elsewhere. Second, this Note will not seek to add
to the scholarship on seventeenth-century English history or American
constitutional history. More able historians might find new evidence
that supports Justice Powell’s understanding of the English Bill of
Rights of 1689 or that challenges Justice Scalia’s claim that the Fram-
ers did not understand “cruel and unusual” to mean disproportionate.
But that is an entirely different project. Thus, this Note proceeds
from (without defending) the assumptions that original intent can and
should be the basis for determining the scope of the Eighth Amend-
ment and that the Framers intended “cruel and unusual” to refer to
certain methods of punishment.

This Note insists, however, that one cannot effectively discuss the
Eighth Amendment in terms of original intent without examining the
word that follows “cruel and unusual” in the constitutional text. The
system of “punishments” that existed at the time of the Founding was
fundamentally different from that which exists today.®# The Cruel and
Unusual Punishments Clause was written in the context of a system
that relied to a large extent on public participation in punishments.
Critically, this system of primarily “public” punishments was one in
which true proportionality was neither a realistic possibility nor a
theoretical imperative. Not long after the Founding, however, this sys-
tem began to collapse and was gradually replaced by a new system
that depended on different methods and a different logic — and that
ultimately developed into the system of punishments that exists today.
This new system employed as its primary means a markedly nonpublic
method of punishment, incarceration, that could be made eminently
proportional. Additionally, the system relied on the notion that pun-
ishment must be proportional in order to be effective. The gap in
meaning between “punishments” at the time of the Founding and
“punishments” under the system that subsequently developed make
problematic Justice Scalia’s claims about the intention of the Framers
as to proportionality in punishments generally. The Framers may have
intended not to ban disproportionality in the existing system of public
punishments. But it is doubtful that this gives us any direct evidence

8 See DAVID J. ROTHMAN, THE DISCOVERY OF THE ASYLUM: SOCIAL ORDER AND
DISORDER IN THE NEW REPUBLIC 3 (rev. ed. 1990).
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on the intention of the Framers regarding proportionality in the new
system of nonpublic punishments.

If the gap in the meaning of “punishments” is such that history
cannot provide direct answers as to the intention of the Framers, how
should one interpret the Eighth Amendment? One tack is to hold that
if the Framers did not specify X, then X is not part of the constitu-
tional scheme; this is the reasoning used by Justice Scalia in Harmelin.
But if one takes originalism seriously — that is, if one truly seeks to
hew as closely as possible to the intention of the Framers — it cannot
be the case that this is always the correct answer. As an alternative,
following a method first described by Professor Lawrence Lessig,° this
Note assumes that where changing contexts have fundamentally dis-
torted the original meaning of a constitutional term, one should seek to
reconstruct the term so as to effectuate as closely as possible the origi-
nal intention of the Framers, using historical “equivalents” to bridge
the gap in meaning. Two equivalents are proposed. The first equiva-
lent involves a functional understanding of the purpose of the Eighth
Amendment. One possible way to understand the ban on cruel meth-
ods of punishment in the public punishments system is that such
methods rendered punishment self-defeating. Similarly, disproportion-
ate punishments were seen as having the same effect in the new sys-
tem. Thus, it would be contrary to the intention of the Framers to al-
low self-defeating punishments in the new system when the Eighth
Amendment was intended to ban self-defeating punishments in the old
system. The second equivalent centers around fines. Fines were a
critical part of the old system of punishment. Unlike the system of
physical punishments that existed at the time, economic punishments
could be made entirely proportional. Critically, disproportionate pun-
ishments of this sort were banned by the Framers. Thus, to the extent
that the Framers considered a system of punishment in which propor-
tionality was a real possibility, they concluded that disproportionality
should be banned.

Part I briefly reviews the debate over proportionality and the origi-
nal understanding of “cruel and unusual,” along with Justice Scalia’s
claim that the Framers conceived of this clause as a ban on particular
methods of punishment. Part IT explores the difference between the
system of punishments that existed at the time of the Founding and
the one that arose subsequently and discusses how the changing mean-
ing of punishments weakens Justice Scalia’s claims about original in-
tention. Part III, following Professor Lessig’s method, seeks historical
“equivalents” to bridge the gap in meaning through translation. It
proposes two equivalents, both of which suggest that rejecting a pro-

9 See Lawrence Lessig, Fidelity in Translation, 71 TEX. L. REV. 1165 (1993).
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portionality requirement may not be consistent with original intent.
Part IV briefly concludes.

I. THE DEBATE OVER “CRUEL AND UNUSUAL”

The Eighth Amendment to the U.S. Constitution provides that
“le]xcessive bail shall not be imposed, nor excessive fines imposed, nor
cruel and unusual punishments inflicted.” This language was derived
from a provision in the Virginia Constitution, which in turn was taken
directly from the English Bill of Rights of 1689.1°

Through the beginning of the twentieth century, the Supreme
Court consistently held that the Cruel and Unusual Punishments
Clause was intended to prohibit “inhuman and barbarous” modes of
punishment — “burning at the stake, crucifixion, breaking on the
wheel, or the like.”'' The Court first suggested that the clause might
contain a proportionality principle in Weems v. United States.'? In
that case, the Court stated that while the Eighth Amendment was “or-
dinarily” said to prohibit punishments that were “inhuman and barba-
rous, torture and the like,”* the punishment of incarceration “for a
long term of years might be so disproportionate to the offense as
to constitute a cruel and unusual punishment.”'* This 1910 decision
did not have much resonance at first,'S but the Court began building
on the proportionality principle about fifty years later.'®c By the
late 1970s, the Court appeared to have accepted the proposition
that the Eighth Amendment “proscribes grossly disproportionate
punishments.”'”

10 Solem v. Helm, 463 U.S. 277, 285 n.10 (1983); Anthony F. Granucci, “Nor Cruel and Un-
usual Punishments Inflicted:” The Original Meaning, 57 CAL. L. REV. 839, 840 (1969).

11 In ve Kemmler, 136 U.S. 436, 446 (1890); accord Wilkerson v. Utah, g9 U.S. 130, 136 (18%9);
see also Baze v. Rees, 128 S. Ct. 1520, 1530 (2008) (opinion of Roberts, C.J.) (citing In re Kemmler,
136 U.S. at 447, 449; Wilkerson, 99 U.S. at 134-37); Granucci, supra note 10, at 839; Pamela S.
Karlan, Lecture, “Pricking the Lines”: The Due Process Clause, Punitive Damages, and Criminal
Punishment, 88 MINN. L. REV. 880, 883—84 (2004); Charles Walter Schwartz, Eighth Amendment
Proportionality Analysis and the Compelling Case of William Rummel, 71 J. CRIM. L. &
CRIMINOLOGY 378, 382-83 (1980); Gilbert King, Op-Ed., Cruel and Unusual History, N.Y.
TIMES, Apr. 23, 2008, at A21 (providing an account of the gruesome details of Wilkerson’s and
Kemmler’s executions, along with those of others that the Supreme Court “had no difficulty con-
cluding” were not cruel or unusual (quoting Baze, 128 S. Ct. at 1559 (Thomas, J., concurring in
the judgment)) (internal quotation mark omitted)).

12 217 U.S. 349 (1910).

13 Id. at 368.

14 Jd. (quoting McDonald v. Commonwealth, 173 Mass. 322, 328 (1899)) (internal quotation
mark omitted).

15 See Schwartz, supra note 11, at 386-87.

16 See, e.g., Robinson v. California, 370 U.S. 660, 667 (1962) (‘Even one day in prison would be
a cruel and unusual punishment for the ‘crime’ of having a common cold.”); Trop v. Dulles, 356
U.S. 86, 100 (1958) (plurality opinion).

17 See Solem v. Helm, 463 U.S. 277, 288 (1983) (collecting cases).
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In a 1980 decision, Rummel v. Estelle,'® the Court reaffirmed the
proportionality principle but appeared to weaken it significantly, hold-
ing that Weems and the cases applying proportionality to the death
penalty were context specific, so “one could argue without fear of con-
tradiction by any decision of this Court that for crimes concededly
classified and classifiable as felonies . . . the length of the sentence ac-
tually imposed is purely a matter of legislative prerogative.”'® Just
three years later, however, the Court held in Solem that “[t]here is no
basis for the ... assertion that the general principle of proportionality
does not apply to felony prison sentences,”?® and that proportionality
under the Eighth Amendment should be determined according to a
three-part test.?! In support of this holding, Justice Powell offered a
historical argument, tracing the roots of the proportionality principle to
the Magna Carta and concluding that it was a well-established princi-
ple of English law that was adopted by the Framers through the
Eighth Amendment.??

Justice Scalia responded forcefully to this argument in Harmelin.
In an opinion joined only by Chief Justice Rehnquist, Justice Scalia
argued from an originalist perspective that the intention of the Fram-
ers comports with the traditional view once held by the Court — that
is, that the words “cruel and unusual” referred only to barbarous
methods of punishment.?® First, he argued, contrary to Justice Powell,
that there is no clear historical connection between proportionality and
the Eighth Amendment’s source language in the English Bill of Rights;
evidence suggests that the word “unusual” may have been used to
mean “illegal” in that context, such that the English proscription was
actually intended to bar punishments that departed from the common
law tradition, rather than to embody any principle of proportionality.?+
Second, and more importantly, he argued that regardless of the origi-
nal English usage, the framing generation appeared to have under-
stood the language adopted in the Eighth Amendment solely as a ban
on certain modes of punishment.?’

Twelve years after Harmelin, in a short concurrence in Ewing v.
California,?® Justice Scalia reiterated his position that “the Eighth
Amendment’s prohibition of ‘cruel and unusual punishments’ was
aimed at excluding only certain modes of punishment, and was not a

18 445 U.S. 263 (1980).

19 Id. at 274.

20 Solem, 463 U.S. at 288.

21 JId. at 290—92.

22 Id. at 284-86.

23 See Harmelin v. Michigan, sot1 U.S. 957, 961—94 (1991) (opinion of Scalia, J.).
24 See id. at 966—75.

25 See id. at 975-853.

26 538 U.S. 11 (2003).
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‘guarantee against disproportionate sentences.””?’” In a separate con-
currence in Ewing, Justice Thomas adopted Justice Scalia’s position in
Harmelin and concluded categorically that “the Cruel and Unusual
Punishments Clause . . . contains no proportionality principle.”?® In
Ewing, and in a second case from that Term, Lockyer v. Andrade,?® the
Court rejected challenges to California’s three strikes law based on
Eighth Amendment disproportionality.’® In Andrade, in which the de-
fendant was sentenced to two consecutive terms of twenty-five years to
life in prison for the theft of approximately $150 worth of videotapes
from Kmart,®' both Justice Scalia and Justice Thomas joined Justice
O’Connor’s opinion for the Court. The principles discussed by Justice
Scalia in Harmelin are thus still vital, although they remain the minor-
ity position on the Court.

From a purely historical perspective,*? Justice Scalia’s arguments in
Harmelin about the meaning of “cruel and unusual” appear compel-
ling. A detailed discussion of seventeenth-century English history is
beyond the scope of this Note, but it is fair to say that there is at least
some historical doubt as to whether the Eighth Amendment’s textual
ancestor, the Bill of Rights of 1689, said anything about proportional-
ity.3®>  With regard to the Framers’ understanding, the evidence is
scant, but what little there is seems to support Justice Scalia’s argu-
ment: to the extent that the Eighth Amendment was debated at the
time of the Founding, the comments made do not suggest that the
Framers understood disproportionate punishments to be “cruel” or
“unusual.”** More fundamentally, one would be hard-pressed to de-

27 Id. at 31 (Scalia, J., concurring in the judgment) (quoting Harmelin, 501 U.S. at 983 (opinion
of Scalia, J.)).

28 Jd. at 32 (Thomas, J., concurring in the judgment).

29 538 U.S. 63 (2003).

30 See id. at 77; Ewing, 538 U.S. at 30-31.

31 See Andrade, 538 U.S. at 66.

32 The proportionality element of the Cruel and Unusual Punishments Clause is still recog-
nized by the Court, albeit in a different form than that presented in Solem. See Karlan, supra
note 11, at 886—88.

33 See Laurence Claus, The Antidiscrimination Eighth Amendment, 28 HARV. J.L. & PUB.
POL’Y 119, 121-23 (2004) (describing the English source of the Eighth Amendment as a ban on
discriminatory punishments); Lessig, supra note 9, at 1185-86 (apparently accepting the proposi-
tion that the source of the prohibition was “inspired by the practice of some English courts to
apply punishments far outside any statutory sanction”); Schwartz, supra note 11, at 380-81. But
see Granucci, supra note 10, at 860 (arguing that the clause in the English Bill of Rights was
aimed both at punishments that were unauthorized by law and at punishments that were
disproportionate).

34 See Granucci, supra note 10, at 839—44, 86065 (explaining how the understanding of the
framing generation stemmed from a misinterpretation of English law); Schwartz, supra note 11, at
380; see also BENJAMIN L. OLIVER, THE RIGHTS OF AN AMERICAN CITIZEN 186 (1832). But
see Furman v. Georgia, 408 U.S. 238, 258-69 (1972) (Brennan, J., concurring). On this point, Jus-
tice Scalia’s argument relied heavily on a 1969 article by Anthony Granucci, see Granucci, supra



966 HARVARD LAW REVIEW [Vol. 122:960

scribe punishment as it was applied either in 1689 England or in 1791
America as “proportional” in any meaningful sense of the word.>s If
the words “cruel and unusual” were understood to encompass dispro-
portionality, then the Eighth Amendment would have marked a fairly
radical departure from the existing practices of punishment — and one
might suspect that such a departure would have garnered somewhat
more intense debate.

As noted above, however, the focus of this Note is not on the his-
torical accuracy of this account, but rather on its implications. In
Harmelin, Justice Scalia proposed that “[t]he notion of ‘proportional-
ity’ was not a novelty” at the time of the Framing.?® Two state consti-
tutions adopted around the time of ratification — Ohio’s and New
Hampshire’s — contained explicit requirements that “all penalties
ought to be proportioned to the nature of the offence.”®” Proportional-
ity principles had also been included in the constitutions of Pennsyl-
vania and South Carolina.?® “There is little doubt,” Justice Scalia rea-
soned, “that those who framed, proposed, and ratified the Bill of
Rights were aware of such provisions, yet chose not to replicate
them.”?° Because the Framers considered and rejected a ban on dis-
proportionate punishments at that time, he concluded, it would be con-
trary to original intent to require proportionality in evaluating modern
prison sentences.*®

II. THE CHANGING MEANING OF “PUNISHMENTS”

This Part seeks to problematize the conclusion that Justice Scalia
draws from his historical analysis in Harmelin. It may be that the
Framers considered and rejected a ban on disproportionate “punish-
ments” — but the import of that word has changed so significantly
since then that it would be difficult to draw conclusions about original
intent as to punishments generally from this rejection. This Part ex-
plores the system of punishments that existed at the time of the Fram-

note 10, which remains the authoritative study of the Eighth Amendment’s history; in nearly forty
years since its publication, this article’s historical conclusions have not been seriously challenged.

35 See Kathryn Preyer, Penal Measures in the American Colonies: An Overview, 26 AM. J.
LEGAL HIST. 326, 353 (1982) (concluding with regard to the American colonies that “[n]either
certainty nor proportionality characterized penal measures in the late eighteenth century to those
who made the laws and administered them”); see also ROTHMAN, supra note 8, at 51, Granucci,
supra note 10, at 847 (noting with regard to seventeenth-century England that “[wlhether the prin-
ciple [of proportionality] was honored in practice or not is an open question”).

36 Harmelin v. Michigan, so1 U.S. 957, 977 (1991) (opinion of Scalia, J.).

37 Id. at 977—78 (quoting N.H. BILL OF RIGHTS art. XVIII (amended 1792)) (internal quota-
tion marks omitted) (citing OHIO CONST. of 1802, art. VIII, § 14).

38 Id. at 977 (citing PA. CONST. of 1776, § 38; S.C. CONST. of 1778, art. XL).

39 Id. (footnote omitted).

40 See id. at 985-86, 986 n.11.
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ing and the system that replaced it, along with the differences between
them, focusing especially on the theoretical and practical role of pro-
portionality in each.

Another qualification is necessary at this point. Any attempt to
draw general conclusions about punishments in early American society
is inherently problematic: the issue encompasses too many discrete so-
cieties, ideologies, and institutions, and too broad a swath of geogra-
phy and time, to allow for simple, categorical answers.#! Additionally,
the historical data on different times and different areas are inconsis-
tent and not necessarily comparable.*> The problem of drawing neat
legal conclusions from a nuanced and uncertain historical record may
be inherent to the originalist project. To the extent that some common
themes can be drawn out that clarify — or, more likely, muddle — the
historical narrative upon which Justice Scalia builds his conclusion,
this Note proceeds cautiously.*?

A. The Public Punishments System

The system of physical punishments that existed at the time of the
Framing was markedly different from the one that emerged shortly
thereafter. Incarceration, the sine qua non of modern American pun-
ishment,** played a very minor role in colonial criminal justice.*s Al-
though local jails were found in some colonies,*¢ these institutions bore
only a coincidental resemblance to their modern counterparts. Early
jails were crude, unimpressive buildings that looked and ran essen-
tially like households.*” Prisoners were not closely guarded*® and were
often responsible for their own upkeep.*® More importantly, incarcera-
tion was generally not thought of as performing a penal function.s°

41 See Douglas Greenberg, Crime, Law Enforcement, and Social Control in Colonial America,
26 AM. J. LEGAL HIST. 293, 296, 316 (1982).

42 Preyer, supra note 35, at 347; see also Greenberg, supra note 41, at 296.

43 See Preyer, supra note 35, at 347; see also Greenberg, supra note 41, at 315.

44 See JENNIFER WARREN ET AL., PEW CENTER ON THE STATES, ONE IN 100: BE
HIND BARS IN AMERICA 2008, at 5 (2008) (reporting that one in 100 American adults is now
incarcerated).

45 See ROTHMAN, supra note 8, at 46; Adam J. Hirsch, From Pillory to Penitentiary: The
Rise of Criminal Incarceration in Early Massachusetts, in 6 CRIME AND JUSTICE IN
AMERICAN HISTORY 383, 390 (Eric H. Monkkonen ed., 1992); Preyer, supra note 35, at 329.
Incarceration may have played a larger role in Pennsylvania, and at an earlier stage, than it did in
other colonies. See Preyer, supra note 35, at 337.

46 See Preyer, supra note 35, at 329; see also ROTHMAN, supra note 8, at 52.

47 ROTHMAN, supra note 8, at 52—56; NEGLEY K. TEETERS, THE CRADLE OF THE
PENITENTIARY: THE WALNUT STREET JAIL AT PHILADELPHIA 1773-1835, at 8—9 (1953);
Hirsch, supra note 45, at 390—-92.

48 See ROTHMAN, supra note 8, at 56; Hirsch, supra note 45, at 390—91.

49 TEETERS, supra note 47, at 9.

50 See Hirsch, supra note 43, at 385—-90; see also TEETERS, supra note 47, at 9 (“The jail, in its
early days, was thought of as a temporary abode for the prisoner since, after his trial, he was ei-
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Imprisonment was “an instrument of coercion rather than sanction”;5!
it could be used to pressure debtors, but no one saw the institution as a
means of rehabilitation or deterrence.’? The primary purpose of the
jail was simply to hold the alleged criminal before his trial and in the
time between conviction and the execution of his sentence.?

How did Americans punish crime before the advent of incarcera-
tion? The most prevalent method of corporal punishment was whip-
ping.’* Whipping was the “simplest, least costly and most immediate
form of punishment.”* It was used throughout the colonies, and for a
wide variety of offenses.5¢ Capital punishment was also widely used
— although at least one historian claims that the extent to which exe-
cutions were actually utilized in colonial America has been over-
stated.’” Execution was prescribed — sometimes exclusively — for a
wide array of offenses, from pickpocketing to horse-stealing to chil-
dren’s disrespect for parents;3® the number of capital offenses generally
increased throughout the seventeenth and eighteenth centuries, and
courts regularly inflicted the punishment.5° Beyond this, the colonists,
especially in New England, employed a variety of corporal “shaming”
punishments, some familiar — the stocks, the pillory, wearing emblems
on clothing — and others more curious — branding, the cage, the “seat
of infamy,” and the “dame’s bridle.”®® Although the prevalence of such
punishments may be exaggerated by our cultural imagination, their use
was not insignificant during the colonial period, and undoubtedly did
extend beyond Hester Prynne’s Massachusetts.®!

ther acquitted, fined, punished or . . . executed. . . . [T]he early jail [was] only a temporary expedi-
ent in the penal practice of the colonies.”).

51 Hirsch, supra note 45, at 386.

52 See ROTHMAN, supra note 8, at xxvii—xxviii, 55—56; Hirsch, supra note 45, at 386.

53 TEETERS, supra note 47, at 9; Hirsch, supra note 45, at 387; see also ROTHMAN, supra
note 8, at 52—53. Jails may not have even been particularly good at discharging this function; due
to lax conditions and the ease of escape, some towns required prisoners to post bonds to assure
that they would remain in the jail. ROTHMAN, supra note 8, at 56.

54 See Preyer, supra note 35, at 348.

55 Id. at 349.

56 See id. at 330, 333, 343 (discussing whippings in Massachusetts); id. at 33637 (discussing
whippings in Pennsylvania); id. at 338, 345 (discussing whippings in New York).

57 See id. at 347.

58 See ROTHMAN, supra note 8, at 15, 51.

59 See id. at 332, 333-34, 342, 344—43; See also JULIUS GOEBEL JR. & T. RAYMOND
NAUGHTON, LAW ENFORCEMENT IN COLONIAL NEW YORK 701-05 (1970); ROTHMAN,
supra note 8, at 51; TEETERS, supra note 47, at 7. But see Hirsch, supra note 45, at 401-02. In
some instances, execution was available for even more minor crimes if the offender was a recidi-
vist who proved impervious to lesser penalties. ROTHMAN, supra note 8, at 52.

60 See GOEBEL & NAUGHTON, supra note 59, at 701-10; ROTHMAN, supra note 8, at 48—50;
TEETERS, supra note 47, at 7; Preyer, supra note 35, at 331, 335—-36. Banishment was often cou-
pled with such punishments, especially when the criminal was a stranger to the community. See
ROTHMAN, supra note 8, at 5o0.

61 See Preyer, supra note 35, at 335-36, 349—50.
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The public played a key role in this system of punishment. Whip-
pings, everywhere the most pervasive corporal punishment, were car-
ried out in public.? Executions were also public events, often accom-
panied by sermons.®® Of course, the various shaming punishments —
the stocks, the pillory, etc. — were inherently public to the extent they
were used.®* Public acknowledgment of fault, in and of itself, was of-
ten made a component of the prescribed punishment.’

Both the need for these sorts of public punishments and their effec-
tiveness were rooted in the particular social realities of early American
society. Law enforcement capabilities were very limited in the colo-
nies, so communities relied heavily on self-enforcement to maintain or-
der.°® Lacking regular — much less professional — police forces,
Americans built a system that marshaled instead the close-knit nature
of colonial society as a check on deviancy.®” Because of the severe
limitations on law enforcement, it was in no way certain that one who
committed a crime would necessarily be apprehended or prosecuted or
punished; thus, there was reason to doubt that the prospect of pun-
ishment alone could deter a potential criminal.®® In the face of these
limitations, the public element of punishment was intended to reduce
crime by educating the public at large about the values of the legal
system. Public punishments were meant to work by making an “ex-
ample” of the criminal,®® but not just in the simple sense of scaring the
public. The example of the condemned served to inculcate those
watching the punishment with a respect for the law and its prohibi-
tions.’ In execution-day sermons, preachers sought not only to em-

62 Id. at 349.

63 See ROTHMAN, supra note 8, at 15—17.

64 See Preyer, supra note 35, at 331, 349—50.

65 See id. at 338; see also id. at 331.

66 ROTHMAN, supra note 8, at 18—19.

67 See id. at 12, 18-19, 49—51; Hirsch, supra note 45, at 426, 428; Preyer, supra note 35, at
349-50.

68 See WILLIAM ROSCOE, OBSERVATIONS ON PENAL JURISPRUDENCE, AND THE
REFORMATION OF CRIMINALS 13-14 (1819), reprinted in REFORM OF CRIMINAL LAW IN
PENNSYLVANIA (1972); ROTHMAN, supra note 8, at 18-19, 50—-51; Preyer, supra note 35, at 353
(noting that certainty was not a characteristic of punishments in the late eighteenth century). Pro-
fessor David Rothman argues more categorically that the colonists did not believe that crime was
really preventable, since they equated crime with sin and saw the latter as an inherent part of the
human condition. See ROTHMAN, supra note 8, at 15, 17. This understanding, however, is chal-
lenged by Professor Adam Hirsch, who contends that Professor Rothman’s view “rests upon a
reductio ad absurdum of the Puritan creed.” See Hirsch, supra note 45, at 424—26; see also id. at
395—97. In any case, Professor Rothman’s argument would have little applicability beyond the
Puritan colonies.

69 See ROTHMAN, supra note 8, at xxiii; Hirsch, supra note 45, at 428 (“[A] whole family of
humiliatory punishments, performed ‘openly’ or on lecture days before the assembled commu-
nity . . . sought to deter both offenders and onlookers . . . .”).

70 See ROSCOE, supra note 68, at 15; Hirsch, supra note 45, at 443—44; John E. Witte, Jr. &
Thomas C. Arthur, The Three Uses of the Law: A Protestant Source of the Purposes of Criminal
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phasize the morality of the condemned’s fate, but to connect the crimi-
nal with the public and the criminal’s sin with every man’s transgres-
sions against God, thus awakening the public to “the dangers of all
forms of deviant behavior.””!

This system of punishments was effective because communities
were generally smaller and more closely connected at that time. In
this context, public participation helped to offset the inherent weak-
ness of the punishments themselves. Whippings were intensely pain-
ful, but also eminently temporary (especially compared to modern
prison sentences);’? and if the colonists were primarily interested in in-
flicting pain on the offender, then the various shaming punishments
employed beyond whipping could not be the most effective means.”?
The true force of the punishments came from the eyes of the onlookers
— the neighbors, friends, family, and parishioners who would heap
scorn (as well as other, more tangible things’#) on the offender.”s In a
close-knit society, where reputation was critical and people ordered
their behavior according to the views of the community, shame was a
powerful tool for controlling crime.’”® To the extent the colonists be-
lieved that individual offenders could be deterred,”” the essential
mechanism for achieving this might thus have been psychic rather
than physical pain.

Critically, proportionality was not a major factor in this system of
punishments, either practically or as a theoretical matter. The colo-
nists were certainly not oblivious to the ideal of proportionality,”® and
they did to some extent attempt to vary the punishment according to

Punishment?, 10 J.L. & RELIGION 433, 438, 452—53 (1994); see also Preyer, supra note 35, at 349—
50; The Supreme Court, 2006 Term—Leading Cases, 121 HARV. L. REV. 185, 213-14 (2007).

71 ROTHMAN, supra note 8, at 15—16.

72 See Preyer, supra note 33, at 353.

73 See ROTHMAN, supra note 8, at 49.

74 TEETERS, supra note 47, at 7—8 (“[I]t was assumed that the villagers had the right to throw
stones, rotten fruit or mud at the heads of the victims whenever such sport pleased their fancies.”).

7S See ROTHMAN, supra note 8, at 49-50; TEETERS, supra note 47, at 7 (“Being placed in the
stocks or pillory was not severe in itself, except for the humiliation accompanying it....”);
Hirsch, supra note 45, at 428-29 (“The sting of the lash and the contortions of the stocks were
surely no balm, but even worse were the piercing stares of lifelong neighbors who witnessed the
offender’s disgrace, and with whom he would continue to live and work.”).

76 See ROTHMAN, supra note 8, at 49—50; Hirsch, supra note 43, at 426—29, 431; Preyer, supra
note 35, at 349—50 (“Sensitivity to the opinion of others might well be strong in the context of
small communities.”).

77 See Hirsch, supra note 43, at 424—26 (describing the desired effect of punishment on the of-
fender as rehabituation — and potentially even rehabilitation). Evidence of this may be found in
the use of progressive penalties, under which repeat offenders were punished more severely than
first-time offenders. See ROTHMAN, supra note 8, at 52.

78 See Deborah A. Schwartz & Jay Wishingrad, The Eighth Amendment, Beccavia, and the
Enlightenment: An Historical Justification for the Weems v. United States Excessive Punishments
Doctrine, 24 BUFF. L. REV. 783, 813—15 (1975).
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the nature of the crime and the circumstances of the criminal.”® For
example, the number of lashes meted out may have varied “according
to judicial (or community) perception of the prevalence of the offense
in general or the circumstances of the particular offense ... with a
rough proportionality of scale resulting.”®® Of course, the very exis-
tence of capital offenses shows that more serious punishments could be
reserved to crimes that were seen as more grievous. The idea of pro-
portionality may have even gained appeal as the eighteenth century
progressed, as evidenced by the inclusion of explicit proportionality re-
quirements in some state constitutions.8!

But in practice, punishment was widely disproportionate.®? No co-
herent pattern may be found in the circumstances under which differ-
ent punishments were handed out,®* and the amount of punishment
prescribed would vary according to “the vagaries of individual choice
by judges.”®* On a more basic level, this system of punishments, as a
whole, did not offer much potential for true proportionality. The
number of lashes could be increased or decreased — generally from
five up to thirty-nine (the Biblical maximum), although more were oc-
casionally prescribed.?> But it would be hard to say that a sentence of
fifteen lashes is a qualitatively different punishment from a sentence of
five lashes in the same way that a modern prison sentence of fifteen
years is compared to one of five years.8® More importantly, even if
fewer lashes could be given for minor offenses, and more lashes for
more serious offenses, and death for yet more serious offenses, a huge
gap existed between these latter two options. Between forty lashes
and execution one can imagine a wide range of offenses and circum-

79 See ROTHMAN, supra note 8, at 49—50; Preyer, supra note 33, at 331.

80 Preyer, supra note 35, at 349.

81 See Harmelin v. Michigan, 501 U.S. 957, 977—98 (1991) (opinion of Scalia, J.).

82 Preyer, supra note 35, at 353 (“Neither certainty nor proportionality characterized penal
measures in the late eighteenth century . .. .”).

83 See GOEBEL & NAUGHTON, supra note 59, at 705—06 (concluding, with regard to whip-
ping in colonial New York, that “[t]he selection of this penalty was governed by factors which are
quite outside our ken, for the cases cannot be worked into a semblance of consistency”); see also
ROTHMAN, supra note 8, at 49 (“No clear-cut division by type of offense distinguished those who
received a fine from those who received a whipping.”).

84 Preyer, supra note 33, at 349.

85 See GOEBEL & NAUGHTON, supra note 39, at 705; Preyer, supra note 35, at 333, 349 &
n.58.

86 See ROTHMAN, supra note 8, at 50—51, 62 (arguing that system of incarceration that devel-
oped after the Founding could match punishment to crime in a way that the inflexible old system
could not). But see Hirsch, supra note 45, at 396, 405 (challenging Professor Rothman’s assertion
that incarceration was “eminently variable” and suggesting there was no reason to think that
whipping was any less flexible than incarceration); Preyer, supra note 35, at 349 (“Was 39 lashes
‘severe’ and 20 not? ... The meaningful distinctions in the pain of the number of lashes given
particular offenses may elude us, but they were well understood by those who imposed and those
who received this particular punishment.”).
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stances for which neither option is proportional.8” Beyond this, it does
not appear that proportionality was seen as essential from any theo-
retical perspective. The colonists may have tried to vary the number
of lashes given in different circumstances, but they were also willing to
prescribe the same punishment — death — to crimes as disparate as
adultery and murder.®® It is always difficult to prove a negative, but
there is little indication that a lack of proportionality — for example, a
judge giving thirty lashes where fifteen would be more appropriate —
was seen as fatal to the public punishments system’s goals of educat-
ing the public and shaming the offender. The extent to which propor-
tionality was unimportant in this system can be demonstrated by con-
trast to the centrality of this notion in the system that subsequently
developed.

B. The Rise of Incarceration

As the eighteenth century progressed, colonial society changed in a
way that gradually reduced the efficacy of the existing system of pun-
ishment. Population and urbanization increased and people moved
more freely between different communities.?® As discussed above, the
public punishment system depended on a close-knit society in which
people ordered their behavior according to community sentiment.®© As
these conditions ceased to exist, so too did the effectiveness of shame
as a mechanism for controlling deviant behavior.®® Punishments car-
ried out in front of an anonymous crowd could not put the same psy-
chological pressure on the offender as those carried out in front of
people with whom he was intimately connected.?? “As the aura of
shame and psychic trauma surrounding the penalty evaporated, there
was left behind only a small core of physical pain quite insufficient to
prevent offenses.”?® Indeed, such punishments were more likely to
produce indignation rather than shame. Commentators at the time be-
lieved that punishments under these circumstances destroyed the
criminal’s sense of shame, thus increasing his propensity to commit fu-
ture offenses.®* Public punishments were also losing their effects on

87 See ROTHMAN, supra note 8, at 50-51 (describing the system as characterized by “imbal-
ance and inflexibility, a vacillation between lenient and harsh punishment” and noting “the ab-
sence of punishments in the middle range”).

88 See Preyer, supra note 35, at 334.

89 See Hirsch, supra note 45, at 431-32.

90 See ROTHMAN, supra note 8, at 419—s50.

91 Hirsch, supra note 45, at 435.

92 Id. at 435-36.

93 Id. at 436-37.

94 BENJAMIN RUSH, AN ENQUIRY INTO THE EFFECTS OF PUBLIC PUNISHMENT UPON
CRIMINALS, AND UPON SOCIETY 5 (1787), reprinted in REFORM OF CRIMINAL LAW IN
PENNSYLVANIA, supra note 68 (“The reformation of a criminal can never be effected by public
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the public at large; as towns became larger and more anonymous, the
centrality of public punishment rituals must necessarily have de-
creased. And those who did see the punishment were no longer
thought to be gaining respect for the law as a result.s

As the public punishment system weakened, crime increased.®
“By the last quarter of the eighteenth century the colonies confronted
serious problems of effective punishment of crime.””” Near the end of
the eighteenth century, Americans began looking for alternatives. A
few decades after the Founding, they settled on incarceration.®® This
new system, which came into fruition with the advent of the New
York and Pennsylvania penitentiaries in the 1820s,°° explicitly es-
chewed the mechanism of public punishments in favor of intrinsically
nonpublic forms of punishment.'®® Deterrence would now be achieved
not through inculcating the public at large with moral values but
through altering ex ante the mindset and incentives of the specific po-
tential criminal.'®! Focusing on deterrence, commentators argued that
the existing system was creating skewed incentives for would-be of-
fenders: if robbery and murder are both punished by death, why
would a right-thinking robber hesitate to add murder to his résumé
under the right circumstances?'°? By undermining the moral distinc-
tion between different wrongs, the system itself was increasing peo-
ple’s propensity for crime.'®® Moreover, the prospect of punishment
under the existing system was not sufficiently certain to effect specific
deterrence. Faced with the stark choice of sentencing a criminal to
death or employing one of the milder forms of public punishment,
Americans were increasingly opting for the latter, even though pun-
ishments such as whipping were becoming less effective.'** Some ju-
ries even let criminals go free rather than imposing the death pen-
alty.’> What was needed was a punishment that was more moderate

punishment [because] . . ., [a]s it is always connected with infamy, it destroys in him the sense of
shame, which is one of the strongest out-posts of virtue.”); see also Hirsch, supra note 45, at 436.

95 See RUSH, supra note 94, at 5—10.

96 See Hirsch, supra note 45, at 432—34.

97 Preyer, supra note 35, at 352.

98 See id. at 353 (“[Fluelled with the ideology of the beneficent potentialities of a newly inde-
pendent American republic, some . .. former colonies . . . [sought] a more rational criminal code
which made punishments certain . . . [and] would not only increase enforcement of the law but
could also reform the offender and in so doing actually reduce the number of criminal of-
fenses. . . . [[Jmprisonment [became] the ideal embodiment of these new goals.”).

99 See ROTHMAN, supra note 8, at 79.

100 See RUSH, supra note 94; Hirsch, supra note 43, at 443-44.

101 See Hirsch, supra note 45, at 443—44.

102 See ROTHMAN, supra note 8, at 59-60; RUSH, supra note 94, at g; Hirsch, supra note 43, at
396.

103 See RUSH, supra note 94, at 9; Hirsch, supra note 43, at 400.

104 See Hirsch, supra note 45, at 439—41.

105 See ROTHMAN, supra note 8, at 60.
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than execution and that could thus be applied with complete consis-
tency; the certainty of moderate punishment would have a much
greater effect on the prospective criminal than an uncertain harsher
punishment.!® Prisons filled this role perfectly: because the length of
incarceration could be varied to match the crime, no one would hesi-
tate in properly convicting or sentencing the criminal, and punishment
would thus become a certainty.'°”

The new system also brought a different approach to affecting the
criminal after the crime was committed. The old system assumed that
the psychic sting of communal scorn might induce criminals not to re-
sort to their old habits. The new system aimed at a deeper level of re-
habilitation. The root of deviant behavior came to be seen increas-
ingly as not inherent depravity but merely depraved upbringings.'°®
The penitentiary was intended to remove the criminal from the envi-
ronment that had corrupted him and to place him in one that would
successfully reeducate and rehabilitate him.10°

Proportionality thus was not only a more realistic possibility under
the new system of incarceration, it was a theoretical imperative. The
prison movement stemmed from a rationalist ideology that viewed
punishment as a necessary evil; under this view, any punishment be-
yond what was necessary to achieve the desired social purpose (deter-
rence or rehabilitation) was abusive and unjust.''® More importantly,
though, disproportionate sentences could render the new punishment
self-defeating. Overly long sentences would recreate the problems of
incentives decried in the earlier system: if lesser crimes and greater
crimes received equal prison sentences, it was thought that deterrence
would once again break down. And rehabilitation depended on the
sentence being tailored to the specific circumstances of the offender
and his actions.'!!

What the preceding discussion should demonstrate is that, at the
least, it would be historically dubious to claim that in crafting the
Eighth Amendment the Framers “chose”!? to reject a ban on dispro-
portionate punishment generally. If one accepts that “cruel and un-
usual” referred only to certain barbarous methods, one might infer
from the existence of explicit proportional punishment clauses in con-
temporaneous state constitutions that the Framers of the Eighth

106 See id. at 59-61; RUSH, supra note 94, at 14—15; Hirsch, supra note 45, at 399—400.

107 See ROTHMAN, supra note 8, at 62.

108 See id. at 62—69, 82; Hirsch, supra note 43, at 413-15.

109 See ROTHMAN, supra note 8, at 82—83; Hirsch, supra note 43, at 414-15. On the various
forms used to institute this goal, see generally ROTHMAN, supra note 8, at 79—108.

110 See Hirsch, supra note 43, at 398—99; see also RUSH, supra note 94, at 9 (“Laws can only be
respected, and obeyed, while they bear an exact proportion to crimes.”).

111 See RUSH, supra note 94, at 11-13.

112 Harmelin v. Michigan, sor U.S. 957, 985 (1991) (opinion of Scalia, J.).
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Amendment chose not to ban disproportionate public punishments.
But the differences between the two systems — especially with regard
to the role of proportionality — are such that one cannot necessarily
view this rejection as direct evidence of original intent as to propor-
tionality in punishment under the new system of incarceration. The
differences in the logic and mechanisms of “punishments” in 1791 and
“punishments” in the 1820s and following, as highlighted above, are
such that one cannot simply elide the terms and assume that a state-
ment on one is equivalent to a statement on the other. Thus, Justice
Scalia’s conclusion that the Framers affirmatively rejected a ban on
disproportionate punishments in the present system is weaker than it
initially seems. A safer conclusion would be to say that, in writing the
Cruel and Unusual Punishments Clause, the Framers said nothing at
all about this problem.

III. CONSTITUTIONAL TRANSLATION

If there is no direct evidence of original intent as to proportionality
in a system of nonpublic punishments, how should one proceed? On
one view, this is not a problem: if the words of the Eighth Amend-
ment, as understood in their original context, say nothing about dis-
proportionate punishments, then this is the end of the inquiry. This is
essentially Justice Scalia’s reasoning in Harmelin.''®* This Note does
not seek to defend one theory of interpretation over another, but if one
takes seriously the notion that constitutional interpretations should be
based on the original intention of the Framers, then the dilemma be-
comes more complicated. If “punishments” today represents a funda-
mentally different system than that which existed at the time of the
Founding, then what can one say about the intention of the Framers
with regard to “punishments” generally?

A. Gaps in Meaning and the Concept of Translation

Professor Lessig describes this problem more generally in his article
on Fidelity in Translation.''* Suppose one had a constitutional provi-
sion comprised of three terms: X, ¥, and Z. As a first step, one might
seek to understand the meaning of each of these terms and their collec-
tive application at the time of the Founding. But suppose also that
over time the meaning of term Z became distorted or incoherent. In
attempting to apply the provision at that point, one is left with a gap

113 See id. at 985 (“We think it enough that those who framed and approved the Federal Con-
stitution chose, for whatever reason, not to include within it the guarantee against disproportion-
ate sentences that some State Constitutions contained.”).

114 Lessig, supra note 9.
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in meaning.''s To fill this gap, Professor Lessig argues, one must re-
construct the term Z in such a way that the application of the entire
provision in the new context maintains the force of its application in
the original context.!'® This is essentially an act of translation:
“find[ing] equivalents between two relatively autonomous systems of
meaning.”''” Without this second step, one cannot ensure fidelity to
the original meaning of the Constitution.'!8

Professor Lessig provides the following example. Article I gives
Congress the power “to raise and support Armies” and “to provide and
maintain a Navy.”''9 There is no controversy over what the terms
“Armies” and “Navy” meant at the time of the Founding or over the
application of these provisions at that time. One might conclude that
because the Framers provided explicitly for an army and a navy, the
existence of an air force today is unconstitutional. “But of course,
since there was no such thing as an air force in 1789, it is absurd to
read the gap as a proscription.”?¢ Professor Lessig identifies the
Eighth Amendment as a similarly “overdetermined” source.'?! Like
the Air Force, the modern prison system did not exist in 1791. The
term “punishment” has a fundamentally different meaning today than
it did then, so the Framers could not have considered the question of
proportionality in the context of incarceration, even if they did con-
sider and reject it in the context of public punishment. The modern
interpreter must determine how best to deal with this gap in meaning
in order to remain faithful to the constitutional design. Ignoring the
gap is not necessarily the best way to go about this.'?2

One possible route of translation would be to assume that omission
is equivalent to intention — that is, that by omitting a proportionality
requirement in the context of public punishments, the Framers in-
tended for legislatures to have complete discretion in setting sentences,
regardless of proportion, under any system of punishment. This, effec-
tively, is what Justice Scalia’s opinion assumes in Harmelin. But the
problems with this translation are immediately apparent. What if a
legislature were to punish parking violations with life in prison? In

115 See id. at 120T.

116 See id.

117 J4.

118 See id. at 1188-89; ¢f. Austin v. United States, 509 U.S. 602, 628—29 (1993) (Kennedy, J.,
concurring in part and concurring in the judgment) (“In recounting the law’s history, we risk
anachronism if we attribute to an earlier time an intent to employ legal concepts that had not yet
evolved.”).

119 Lessig, supra note g, at 1203 (quoting U.S. CONST. art. I, § 8, cls. 12, 13) (internal quotation
marks omitted).

120 14.

121 See id. at 1203-04.

122 See id. at 1204.
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Rummel, Justice Rehnquist had conceded that proportionality review
might be required in such extreme cases.'?> But Justice Rehnquist’s
argument was a more limited, precedential one: he found no cases to
support a constitutional proportionality limit on felony jail sentences,
but this did not mean that an exceptional case could not arise.'?* Jus-
tice Scalia’s argument is more categorical, since it relies not on prece-
dent but on the intent of the Framers.'?s If it comports with the
Framers’ intent for legislatures to have complete discretion in setting
jail terms, regardless of proportionality, then how can one ever draw
exceptions — even for parking violations punished by life imprison-
ment? Justice Scalia squirms around the question. He dismisses the
Rummel exception as a “parade of horribles” argument and suggests
that it is irrelevant because no reasonable legislature would ever pass
such a law.'?¢ But even Justice Scalia is unwilling to say squarely that
life sentences for petty offenses are in accord with the original meaning
of the Eighth Amendment.!?”

Alternatively, one could seek historical “equivalents” for filling this
gap in meaning. The remainder of this Note focuses on two potential
equivalents, both of which suggest that reading a proportionality re-
quirement into the Eighth Amendment would be more in keeping with
the intention of its Framers.

B. Self-Defeating Punishments: Barbarous Methods
and Disproportionate Sentences

The first equivalent may be gleaned by comparing disproportionate
punishments in the nonpublic system with the sorts of punishments
that the Framers unquestionably did prohibit in the public system:
barbarous methods of punishment. As discussed above, punishments
in the colonial era sought to inculcate the values of the criminal justice
system in the general population and to deter and punish offenders
through the psychic sting of shame. Both these functions of public

123 See Rummel v. Estelle, 445 U.S. 263, 274 n.11 (1980); see also id. at 288 (Powell, J.,
dissenting).

124 See id. at 274 (majority opinion).

125 See Harmelin v. Michigan, 501 U.S. 957, 985 (1991) (opinion of Scalia, J.).

126 Jd. at 986 n.11 (internal quotation marks omitted). This is a particularly weak argument.
The fact that a certain violation is unlikely to occur has no relation to the substance of a constitu-
tional provision. A rational legislature is also unlikely to prescribe the rack or gibbet as a form of
punishment — nor was it likely to do so even at the time of the Founding — but this does not
mean that the practice is not proscribed by the Constitution.

127 See id. Justice Scalia encounters similar problems with regard to other theoretical applica-
tions of his Eighth Amendment interpretation. For example, the Founders clearly could not have
considered whipping to be a cruel or unusual method of punishment. But even Justice Scalia ad-
mits that a modern statute providing for this form of punishment would be problematic. See Les-
sig, supra note 9, at 1187 (citing Antonin Scalia, Originalism: The Lesser Evil, 57 U. CIN. L. REV.
849, 864 (1989)).
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punishment could be frustrated by cruel modes of punishment. Truly
outlandish public punishments — such as garish and drawn-out tor-
tures used in Europe at the time!?® — ran the risk of becoming specta-
cles, which horrified rather than edified the onlookers.'?® It was
thought that such punishments would move the crowd not to know
and respect the law but rather to resent it — and thus would increase
the public’s propensity to commit crimes.'*® Perhaps more impor-
tantly, the crowd would view the offender not with scorn but with
sympathy.’3! Punishments of this sort — such as the “racks and gib-
bets” with which the framing generation were concerned — would
thus be self-defeating in the eighteenth-century system.

Under the modern meaning of “punishments,” the method of pun-
ishment is for the most part no longer in question and there is little
corresponding risk of spectacle. But punishments may now be ren-
dered self-defeating through disproportionality. The goal of deter-
rence, which is as critical to the project of incarceration today as it
was in the 1820s, cannot adequately be achieved if there is no relation-
ship whatsoever between offenses and the lengths of prison sentences.
To translate the nineteenth-century concern into modern terms, if theft
and murder are both punished by life imprisonment, what incentives
does the thief have not to murder the officer who discovers him? In
other words, the modern system of incarceration is an attempt to order
behavior according to the threat of sanction;!3? if threats bear no ra-
tional relationship to offenses, the system cannot function. Thus, pro-
portionality may serve as an “equivalent” to restrictions on methods of
punishment.

This is not to say that the Framers understood the Eighth Amend-
ment in functional terms — it is more likely that they saw it simply as
a personal right. But in translating the Cruel and Unusual Punish-
ments Clause from the old system of meaning into the new, it is rea-
sonable to favor an interpretation that gives this provision the same
force that it had originally. To interpret the Cruel and Unusual Pun-
ishments Clause as allowing punishments that are as self-defeating in
the modern context as those it originally proscribed were in the origi-
nal context would thus be problematic.

128 See ROTHMAN, supra note 8, at xxiii.

129 See id. at xxii—xxv.

130 See id. at xxiv—xxv; ¢f. EDWARD COKE, THE THIRD PART OF THE INSTITUTES OF THE
LAWS OF ENGLAND 6 (London, W. Clarke & Sons 1817) (1644) (explaining that because the exe-
cution of the incompetent is “cruell and inhuman,” it is a “miserable spectacle” that “can be no
example to others”); RUSH, supra note 94, at 5—10 (arguing that all forms of public punishment
are spectacles that lead the public to condemn rather than to respect the law).

131 See ROTHMAN, supra note 8, at XXiv—xxv.

132 See, e.g., Oliver Wendell Holmes, Jr., The Path of the Law, 10 HARV. L. REV. 457, 459
(1897).
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C. Fines

A second equivalent may be found in the clause that immediately
precedes the Cruel and Unusual Punishments Clause. The Excessive
Fines Clause prohibits monetary punishments that are “grossly dispro-
portional” to the underlying offense;!3? it is a recognition of the histori-
cal fact that unlimited discretion in imposing pecuniary sanctions may
be used by the government as a tool of oppression.’** Alongside the
corporal punishments discussed above, fines played a critical role in
the system of punishments that existed before the Founding. Fines
were widely used in this era,'35 and were applied to punish a variety of
offenses, often as an alternative to whippings or other forms of public
punishment.'3¢ They were “overwhelmingly the most common of the
non-capital punishments” and, according to at least one historian, were
“far more significant to consideration of penal measures than hanging,
whipping, or pillory.”'37

While fines were a critical part of the earlier system of punish-
ments, they were also different in a number of ways from the corporal
punishments for which the Cruel and Unusual Punishments Clause
was intended. Unlike other forms of punishment that existed before
the Founding, fines acted purely on the individual offender — that is,
they were inherently nonpublic punishments. Obviously, the fine by
its nature involved no public ritual, so it could not be used as a means
to edify the populace. It “relied entirely on deterrence to keep poten-
tial offenders in line.”'3® Moreover, the critical mechanism for deter-
rence was the sanction itself, not any shame that it might bring on.
Finally, the fine was a form of punishment that was much more capa-
ble of proportionality: “the precise amount of the fine” could be “tai-
lored individually to the particular case.”’*® As such, fines did not
present the problem of a gap between over-leniency and over-
punishment as did the system of corporal punishments that existed at
that time.

133 United States v. Bajakajian, 524 U.S. 321, 334 (1998).

134 See id. at 335-36; Browning-Ferris Indus. of Vt., Inc. v. Kelco Disposal, Inc., 492 U.S. 257,
264—73 (1989); Granucci, supra note 10, at 844—47; see also Calvin R. Massey, The Excessive Fines
Clause and Punitive Damages: Some Lessons from History, 40 VAND. L. REV. 1233, 1240-56
(1987).

135 See Preyer, supra note 33, at 350—51.

136 See GOEBEL & NAUGHTON, supra note 59, at 709-10; ROTHMAN, supra note 8, at 48—49;
Hirsch, supra note 45, at 403. Professor Rothman notes that fines had a somewhat more limited
application than whippings because they “presum[ed] that the offender had property whose loss
would be chastening.” ROTHMAN, supra note 8, at 48.

137 Preyer, supra note 33, at 350.

138 Hirsch, supra note 43, at 427.

139 Preyer, supra note 35, at 350.
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Thus, in some ways, fines at the time of the Founding resembled
incarceration in the system that subsequently developed.'#° Like in-
carceration, and unlike the system of punishments for which the Cruel
and Unusual Punishments Clause was intended, fines presented a
meaningful potential for proportionality and focused on the offender
rather than the public. This presents a powerful equivalent: to the ex-
tent that the Framers considered a mode of nonpublic punishment for
which proportionality was a real possibility, they explicitly found that
proportionality was an essential limitation.

Drawing an equivalence between fines and incarceration may thus
be another way of filling the gap left in the Eighth Amendment by the
changing meaning of “punishments.” This idea is not entirely novel.
In 1832, shortly after the rise of the modern penitentiary in the United
States, a commentator named Benjamin Oliver declared that, while
“no express restriction is laid in the constitution[] upon the power of
imprisoning for crimes,” disproportionate prison sentences would be
“contrary to the spirit of the constitution” under the Excessive Fines
Clause.'#! Oliver connected fines and incarceration — in implicit con-
trast to the forms of punishment handled by the Cruel and Unusual
Punishments Clause — and concluded it would be “absurd,” when
“courts have a discretionary power [both] to fine and imprison,” to as-
sume that the Framers intended the former power to be restricted but
the latter to be “wholly unrestricted.”'#? In Harmelin, Justice Scalia
summarily dismissed Oliver’s reasoning as “convoluted.”'** But the
discussion above should illustrate that it is actually quite straightfor-
ward. Oliver recognized that the Framers had not considered the issue
of incarceration, but he reasoned that given the clear proscription in
the Excessive Fines Clause, it would be odd to say that the Framers’
intent would accord with unfettered applications of this new and more
powerful form of nonpublic punishment. Oliver was thus translating
from one system of meaning into another, and given his proximity in
time to both the old system and the inception of the new one, it would
be reasonable to give him a great deal of credibility as a translator.'4+

140 Of course, there are important differences between fines and modern incarceration. Be-
cause of the limitations on law enforcement discussed above, eighteenth-century Americans could
not have viewed fines as a comprehensive system of deterrence, as the prison system was intended
to be. Moreover, there is no indication that fines served any sort of rehabilitative function.

141 QLIVER, supra note 34, at 185.

142 4. at 185-86.

143 Harmelin v. Michigan, so1 U.S. 957, 981 (1991) (opinion of Scalia, J.); see also id. at 1009—10
(White, J., dissenting) (citing this argument for the proposition that it would be cruel and unusual
to impose grossly disproportionate prison sentences).

144 See Lessig, supra note 9, at 1194—96 (discussing the importance of familiarity — with both
the source and the target contexts — in accurate translation).
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IV. CONCLUSION

This Note argues that even if the historical assumptions used by
the majority of the Court to justify the proportionality element of the
Eighth Amendment are incorrect, it is in no way clear that a ban on
disproportionate punishments would be contrary to the intention of the
Framers, as Justice Scalia suggests in Harmelin. The Framers may
have chosen to reject a ban on disproportionality in the context of the
system of punishments that existed at that time. But this was a very
different system from the one that exists today, so it seems problematic
to draw conclusions from this apparent rejection about the intention of
the Framers as to proportionality in punishments generally. If the
Framers said nothing about proportionality in incarceration, that does
not necessarily mean that allowing unfettered discretion in setting
prison sentences would comport with original intent. Indeed, if one
looks to historical equivalents, it is possible to conclude that such an
interpretation would be precisely contrary to what the Framers had
intended.
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