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IN MEMORIAM: ARTHUR T. VON MEHREN

The editors of the Harvard Law Review respectfully dedicate this
issue to Professor Arthur T. von Mehren.

—— e —

Daniel R. Coquillette”

“There were giants in the earth in those days.”* Arthur Taylor von
Mehren was an intellectual giant. He was awarded the Lifetime
Achievement Award at the 2004 Annual Meeting of the American So-
ciety for Comparative Law. The citation records:

210 publications (10 books, 4 monographs, 119 articles, 48 book reviews,

and 29 other articles) in six languages (English, French, Spanish, Italian,

German, and Japanese). They included his path-breaking Civil Law Sys-

tem, his pioneering two books and nine articles on Japanese law, his highly

original Law of Multistate Problems, his foundational monographs on con-
tract formation and form, his “law-making” articles on jurisdiction, and
his award-winning Hague lectures. He studied law in three countries,
taught in nine countries, lectured in many more, and has represented the

United States for 38 years in the Hague Conference of Private Interna-

tional Law.2

But | remember Arthur and his life on much more intimate terms.
Every year he would contribute a copy of one of his famous texts to
the Harvard Law School Public Interest Auction run by our students.
He inscribed each one, not knowing who would receive it: “For future
resolvers of disputes.”

* J. Donald Monan S.J. University Professor, Boston College; Lester Kissel Visiting Professor
of Law, Harvard Law School. My thanks to my able research assistant, Elizabeth P. Kamali.

1 Genesis 4:4.

2 Lifetime Achievement Award: Arthur T. von Mehren, http:/comparativelaw.org/
vonmehren.html (last visited Apr. 9, 2006).
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“Resolvers of disputes!” Mary Beth Basile and | had the honor of
interviewing Arthur for the Harvard Law School History Project.
Brought up in Minnesota, Arthur had an exceptional family, fluent in
both Danish and Norwegian, an exceptional twin brother, Robert, and
an extraordinary high school German teacher, Fraulein Katz. Arthur
was a brilliant linguist. As World War Il approached, Arthur “even
offered to learn Japanese if the Army would employ [him] in that ca-
pacity,” but his bad eyesight made him unable to serve.? Graduating
in the skeleton Harvard Law School class of 1945, he looked out on a
world devastated by war.

Harvard Law School, since the appointment of Joseph Story as
Dane Professor in 1829, has aspired to a “global” perspective on legal
education. But by 1945 even the last vestige of comparative law, a
Roman law course by James Bradley Thayer, had disappeared.
Europe lay in ruins. Japan, a target of nuclear attack, was essentially
destroyed. China was in civil war, and India in the last agony of colo-
nialism. Harvard Law School was swamped by returning veterans,
seeking to make up for lost years and haunted by terrible recollections.

“Resolvers of disputes!” It took extraordinary wisdom, in 1946, for
the likes of Lon Luvois Fuller, Austin Wakeman Scott, and Erwin
Griswold to see in a young myopic law student the future of a global
Harvard Law School. But see it they did. They encouraged Arthur
not only to complete his clerkship with Chief Judge Calvert Magruder,
but also to complete a Harvard Ph.D. in government almost simulta-
neously. When Arthur was appointed to the Law School faculty, he
was given an extraordinary gift: three free years to study Swiss, Ger-
man, and French law at the University of Zurich and Paris! He went,
by his own account, as an ignorant, humble student to the last intact
universities in Europe. Within a year, he found himself the Acting
Chief of the legislative branch of the Legal Division at the Office of
Military Government for the United States (OMGUS) in Berlin, with
twenty German lawyers working for him in the administration of oc-
cupied Germany. It was an astonishing time. “People were afraid that
the Russians might very well declare war and take us captive. | even
thought at times of starting to learn Russian, but | didn’t have the
time.”™

This extraordinary investment in a young, unproven scholar has a
message for us today. Arthur von Mehren became a cornerstone of
Harvard Law School’s global reputation. But at the time, it was a
great act of faith, for both Arthur and the Law School. How appro-

3 Interview by Mary Beth Basile and Daniel R. Coquillette with Arthur T. von Mehren, Story
Professor of Law Emeritus, Harvard Law School, in Cambridge, Mass. (Jan. 25, 2000).
4 1d.
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priate it is that he would become the Joseph Story Professor of Law
and would found the Joseph Story Fellow Program, in which young
German academics would come to be mentored by him. Story’s vision
of a global law school was rescued and resurrected by Arthur.

Of course, Arthur was not alone in his global generation. There
were other “giants”: Milton Katz, Harold Berman, Oliver Oldman,
Roger Fisher, Abram Chayes, Adam Yarmolinsky, Detlev Vagts,
Jerome Cohen, Henry Steiner, and Donald Turner, to name but a few.
They all broadened Harvard’s horizon and advocated the cause of
world order based on a rule of law. But in his quiet, humble way, Ar-
thur set the standard.

In 1965, Arthur published a profound tribute, Roscoe Pound and
Comparative Law, in the Harvard Law Review.5 He quoted Pound’s
great insight that “as a member of a profession practising a learned art,
the lawyer should have not only a general culture but culture in his
own vocation which today calls for a learning beyond the system he is
to practice.”® Arthur went on to add these famous words: “Placing the
familiar in a broader or in an unfamiliar setting reveals aspects
of the subject that too frequently escape attention under the ap-
proaches commonly employed in legal scholarship with a single-system
orientation.””

But as Arthur understood so well, this was, and is, not just about
better understanding. Today, it is about survival itself. In our world,
war-torn again, we face new dangers: terrorism, nuclear proliferation,
and the erosion of the international guarantees of human rights and
human dignity. When Arthur received the Leonard J. Theberge
Award for Private International Law in 1997, Peter H. Pfund of the
U.S. Department of State recollected an incident that reflects Arthur’s
influence in one country we worry about, Iran:

I recall telling an Iranian member of the legal staff to the Iran-U.S. Claims

Tribunal that Arthur was with our delegation. Would | be able to arrange

a luncheon with him? Arthur showed his usual graciousness and agreed

to get together. My lIranian colleague brought along his copy of Arthur’s

book to have it signed. It was clear from the conversation that the meet-

ing with Arthur and the book signing were professional highlights for the

Tribunal lawyer. | know that the book is one of his prized possessions.®

5 Arthur Taylor von Mehren, Roscoe Pound and Comparative Law, 78 HARV. L. REV. 1585
(1965).

6 Id. at 1585.

7 1d. at 1587.

8 Leonard J. Theberge Award for Private International Law: Arthur Taylor von Mehren, 31
INT’L LAW. 715, 721 (1997).
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Today we face a potential nuclear power in Iran. Think how impor-
tant such moral and intellectual credibility could become. “Resolvers
of disputes!”

But Peter Pfund said even more: “Anyone who has worked with
Arthur is continuously astounded by the depth of his keen understand-
ing . . . but equally also by the gentleness, courtliness and good humor
with which he deals with those around him whose intellectual capa-
bilities rarely equal his own.” There is a plaque at Harvard Law
School containing the words of Learned Hand, Class of 1896, from the
1958 Holmes Lecture. In it, Hand described the faculty of the Har-
vard Law School: “In the universe of truth they lived by the sword,;
they asked no quarter of absolutes and they gave none.”1° Arthur gave
kindness to all he met. But he gave no intellectual quarter to himself.
He stood for the highest standards of scholarship. He wrote that
“[Roscoe] Pound came as no other contemporary to stand internation-
ally for a deep and broad legal culture.”* That is a rather generous
description of Pound, but it is an absolutely accurate description of Ar-
thur von Mehren — family man, gentleman, scholar, teacher, interna-
tional leader, intellectual giant, friend, and resolver of disputes.

——m——

Jeffrey D. Kovar*

Arthur von Mehren’s passing abruptly reminds us that we are los-
ing one by one the important post-war generation of American legal
scholars. These individuals were towering figures, the architects of the
international system of peaceful cooperation under law. At the present
time, when it is no longer fashionable actively to promote mutual re-
spect and understanding of foreign law and institutions as the basis for
leading change, and when U.S. influence in the promotion and devel-
opment of international law is regarded as being in decline, we should
reflect seriously on Arthur’s legacy. His life reminds us just how im-
portant such a foundation is for building a world in which the best
and most enduring of American values are fully represented.

9 1d. at 719; see also LAW AND JUSTICE IN A MULTISTATE WORLD: ESSAYS IN HONOR
OF ARTHUR T. VON MEHREN, at ix-x (James A.R. Nafziger & Symeon C. Symeonides eds.,
2002).

10 The plaque is now in Special Collections, Langdell Hall 573, Harvard Law School.

11 von Mehren, supra note 5, at 1594.

* Legal Adviser, U.S. Permanent Mission to the United Nations in Geneva; head of the U.S.
delegation to the negotiations of the Hague Convention on Choice of Court Agreements.
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Arthur was not a critic; he did not make his reputation by finding
fault with American or foreign laws and institutions. He did not work
by press release. He made his impact by showing how American law-
yers can work with their counterparts in other countries and legal sys-
tems to find areas in which our laws and institutions can function bet-
ter together. Arthur brought to the academy a deep conviction that
knowledge of foreign law and foreign language are essential to the
practice of American law. He lived by example the comparative and
international law approach to the development and teaching of law
that has not always been the favored model in this country.

Arthur spent forty years of his life in pursuit of the most basic and
most sensible — yet most elusive — of objectives: a global convention
on the recognition and enforcement of foreign judgments. Beginning
in 1966 at the Hague Conference on Private International Law, and
continuing through bilateral negotiations with the United Kingdom in
the 1970s, Arthur’s vision and good sense were constantly thwarted on
all sides by the sheer force of ignorance, prejudice, and fear of foreign
courts and foreign law. Arthur would not give up. He virtually sin-
glehandedly convinced the United States, and then the membership of
the Hague Conference, to try again in the 1990s. This last negotiation
was based on Arthur’s brilliant conception of a convention that would
bridge the comparative law disparity among the continental civil law,
British common law, and American common law approaches to juris-
diction. His “mixed convention” vision would enable these very differ-
ent systems to coexist in a regime that would regulate both jurisdiction
and the recognition and enforcement of foreign judgments. Alas, even
this vision was thwarted by the force of constitutional change in
Europe — the shift of competence from European Union member
states to the European Community in Brussels — and the rise of the
Internet economy and the resulting uncertainties caused by new busi-
ness models, changing technology, and new commercial players.

Even as his health began to fail, Arthur was the backbone of the
U.S. delegation that persevered in seeking to achieve a viable conven-
tion on recognition and enforcement of judgments. In June 2005, he
was a vice president of the Twentieth Diplomatic Conference in the
Hague, and in that capacity he finally reached the end of his long
quest as the member states of the Hague Conference adopted the 2005
Hague Choice of Court Convention. While not representing the full
scope of Arthur’s goals, the Convention marks the first significant and
achievable step and provides the material basis for believing, as the

1 See Convention on Choice of Court Agreements, June 30, 2005, 44 1.L.M. 1294, available at
http://www.hcch.net/index_en.php?act=conventions.text&cid=98 (last visited Apr. 9, 2006).
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court, I must have made my enthusiasm for Arthur’s courses known
because when | began my clerkship the following summer, the judge
welcomed me with a rather complicated case involving Puerto Rican
parties that raised choice-of-law issues of both common law and civil
law.

Eventually, Arthur added international commercial arbitration to
his teaching repertoire. He explained that the subject appealed to him
because of its link with comparative law and conflict of laws — a link
that he himself had helped forge. 1 suspect that another explanation
for his interest in arbitration included a desire, bred by his frustration
with the failure of a strong tradition of comparative law to emerge in
the United States, to broaden his work on foreign law. Quite likely,
too, he simply wanted to apply his two main disciplines, which might
have been otherwise viewed as purely academic.

Arthur was an institution builder. He was one of the organizers
and charter members, in 1951, of the American Association for the
Comparative Study of Law, which later became the American Society
of Comparative Law (ASCL). Over the years, particularly after he be-
came president of the organization, he emphasized the practical uses of
the subject in deepening transcultural and philosophical understanding
and offering alternative rules, procedures, and practices for responding
to both transnational and domestic problems. But he abjured the
mindless transplantation of law across cultural divides, insisting in-
stead on rigorous, functional analysis of foreign-derived options. In
2004 he received a Lifetime Achievement Award as “one of the main
pillars” of the ASCL.

He was also an activist in applying his vast knowledge of conflicts
law, marshaling both legal and diplomatic skills as the impresario of
two private international law treaties. Arthur’s work on codification
of conflicts law and his gentle personal guidance have helped get me
over some rough spots as reporter for Oregon’s ongoing project to cod-
ify choice-of-law rules. “Arthur’s baby,” as it came to be known, was
of course his ambitious initiative in the Hague Conference on Private
International Law to draft and negotiate a Convention on Jurisdiction
and Judgments in Civil and Commercial Matters. That complex and
controversial project is still on hold partly because of a failure to adopt
Arthur’s proposal for a gray area of jurisdictional discretion by states.
However, Arthur did live to see the successful completion of a pared-
down Hague Convention on Choice of Court Agreements, inspired by
his more ambitious initiative. He also witnessed, over a period of
many years, the widespread adoption of analytical tools that he had
helped craft, including the distinction between general and specific ju-
risdiction that seems almost primeval today.
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It is unfortunate that the courts have not paid more attention to
Arthur’s famous article in the Harvard Law Review on special sub-
stantive rules for multistate problems.t In it Arthur proposed that
courts should fashion special rules whenever a normal choice of law is
either inappropriate — which happens more often than courts may
fully appreciate — or impossible, as in the instance of many true con-
flicts. In such cases he urged courts to pursue two fundamental objec-
tives in their choice-of-law analyses: to adopt a regulation that is “apt,”
in his wording, so as to manage a particular multistate situation com-
petently (the stronger of the two objectives, in Arthur’s view), and to
maximize decisional harmony or uniformity — that is, to avoid forum
shopping — whenever the pertinent legal orders would provide differ-
ent solutions.

In proposing such special rules, Arthur properly questioned the
rigid assumption of most conflicts jurisprudence and scholarship that
the proper choice of law in multistate disputes must be that of one or
another legal system. Instead, he argued that a court should fashion a
special rule that is simply more apt and harmonizing — a happy com-
promise would be ideal — in view of the multistate dimension of a
core issue. This emphasis on the need for harmony or uniformity runs
through much of Arthur’s thinking and writing. For Arthur, tech-
niques of comparative law and conflicts law are to be used whenever
possible to accommodate foreign laws or reconcile conflicting laws. In
his view, respect for differences between legal systems is fundamental.
No wonder he himself earned so much respect around the world for
his intellectual projects and integrity. How apt it was, indeed, that Ar-
thur held the Story Professorship, named after another great conflicts
scholar and comparativist on the Harvard faculty who had introduced
European ideas, the principle of comity, and the term “private interna-
tional law” itself into American jurisprudence.

On his retirement, Arthur deliberately refocused his attention on
the forests rather than the trees, as he put it: how they came to be,
what they are, and how to find paths through them. His arboreal
metaphor was only natural for someone who could find the way not
only to his own desk through a maze of bookcases in his office, but
also to important insights otherwise hidden in the dense stands of con-
flicts law and rules of divergent legal systems. For example, in 1996,
after his retirement, he taught the General Course on Private Interna-
tional Law at the Hague Academy of International Law. His superb
lectures on adjudicatory authority brought comparative thinking and
jurisprudence significantly to bear on such divisive issues of conflicts

1 See Arthur Taylor von Mehren, Special Substantive Rules for Multistate Problems: Their
Role and Significance in Contemporary Choice of Law Methodology, 88 HARV. L. REV. 347 (1974).
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law as forum non conveniens, antisuit injunctions, and lis pendens.
When updated and published as a separate volume in 2003,2 the lec-
tures earned him even more recognition — one is tempted to add “at
home and abroad,” but Arthur was too much a man of the world for
that conjunction to have any meaning.

Another example of Arthur’s global stature was the publication in
2002 of a collection of essays in his honor by some fifty-four of his col-
leagues and former students. Entitled (with Arthur’s help) Law and
Justice in a Multistate World,® it was almost a dream for Symeon
Symeonides and me, as co-editors, to put together. Nearly everyone
we invited, from a long list in which Arthur took a keen interest, con-
tributed an essay to the volume. Just as remarkable was that, out of
respect to the honoree, every contributor responded — almost always
on time! — to our editorial requests.

Arthur was a beloved pathfinder in his important fields of speciali-
zation. Like countless others who have known and cherished their re-
lationship with him, I will miss his friendship and gentle manner, not
to mention his further erudition. He will always remain, however, my
teacher and mentor.

—— e —

2 See ARTHUR TAYLOR VON MEHREN, THEORY AND PRACTICE OF ADJUDICATORY
AUTHORITY IN PRIVATE INTERNATIONAL LAwW (2003).

3 LAW AND JUSTICE IN A MULTISTATE WORLD: ESSAYS IN HONOR OF ARTHUR T. VON
MEHREN (James A.R. Nafziger & Symeon C. Symeonides eds., 2002).
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Symeon C. Symeonides*

In the eyes of every student who passes through Harvard Law
School, there are many teachers who substantiate the school’s claim of
being one of the best in the world, and at least one teacher who per-
sonifies that claim. For many students, including this writer, that
teacher is Arthur Taylor von Mehren. A caring teacher, an indefatiga-
ble worker of the law, and a brilliant scholar, Arthur was a towering
— yet gentle and unassuming — intellectual giant. Arthur, with his
distinctive modesty, would find these characterizations to be hyper-
bolic; sadly, he can no longer object to the accolades of an admiring
student, coauthor, and friend. But one can take solace in knowing that
during his long and productive life, Arthur read many similar acco-
lades, such as those included in a Festschrift published on the occasion
of his eightieth birthday.t

The mark of great teachers is the impact they leave on their stu-
dents, not only in transmitting knowledge in the classroom, but also in
helping them to develop their full potential. Arthur was a master in
enticing and guiding his students to explore new ways of thinking,
never revealing what lay ahead so as not to spoil the joy of the stu-
dent’s own discovery. And he always led by example, with humanity,
humility, impeccable integrity, and an incredible work ethos. From the
1960s to the late 1980s, first as Director of the East Asian Legal Stud-
ies Program and then as Chairman of the Graduate Program, Arthur
was the de facto mentor of hundreds of foreign LL.M. and S.J.D. stu-
dents who, as this writer can attest, struggled to adjust to a foreign le-
gal and social culture, to say nothing of the Harvard culture. With his
legendary Jobian patience, Arthur worked tirelessly, not only to facili-
tate their adjustment, but also to ensure that they made the best of
their Harvard experience. He gave generously of his time (while carry-
ing a full teaching load and a back-breaking publishing schedule) and
showed them that he believed in their abilities — never condescending,
always trusting, gentle, and genuine.

A teacher’s most noble aspiration is to ensure that his or her stu-
dents mature into independent thinkers. This was Arthur’s foremost
goal. If great teachers live through the successes of their students, Ar-
thur lives figuratively on all continents. His grateful students, both in
this country and around the world, know that they owe a big part of

* Dean and Professor of Law, Willamette University College of Law; LL.B. (Priv. L.), LL.B.
(Publ. L.), Aristotelian University of Thessaloniki; LL.M., S.J.D., Harvard Law School.

1 See LAW AND JUSTICE IN A MULTISTATE WORLD: ESSAYS IN HONOR OF ARTHUR T.
VON MEHREN (James A.R. Nafziger & Symeon C. Symeonides eds., 2002) [hereinafter
FESTSCHRIFT VON MEHREN]. This 900-page Festschrift contains fifty-four essays by distin-
guished academics and friends of Arthur from around the world.
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who they are to him and his mentorship. They salute his gentle spirit
with genuine affection and abiding respect.

Besides being a master teacher, Arthur was a “scholar’s scholar,”
with “astonishing depth and range” and “a mind ever restless for new
territory to explore.”2 His published work spans the entire field of
comparative law (both public and private), all branches of private in-
ternational law (jurisdiction, choice of law, and recognition of judg-
ments), as well as international arbitration. He authored or coau-
thored 210 publications: 10 books, 4 monographs, 119 articles, 48 book
reviews (the most unselfish form of scholarship), and 29 reports and
other writings.® If volume alone were the measure of accomplishment,
Arthur would have accomplished plenty — but quality, not quantity,
was his goal, and he always met it. As one commentator noted, “Pro-
fessor von Mehren’s articles are typically so cogent that there is little
to add except accolades.”

For more than half a century, Arthur personified comparative law
in the United States. In 1951, at age twenty-nine, he was a member of
a small group of academics from five law schools who came together
to form what became the American Society of Comparative Law. He
was a member of the first editorial board of the American Journal of
Comparative Law and served in that capacity for thirty-four years.
He also served as the Society’s Vice President and later President for
almost as long a time and received a Lifetime Achievement Award in
2004 for his outstanding contributions to comparative law. These con-
tributions are too numerous to mention here. Suffice it to say that his
1957 pathbreaking book The Civil Law System,> which a leading Swiss
scholar called “a masterpiece of comparative law,”® marked the transi-
tion of international comparative law from journalistic description to
inquisitive functionalism, and that his foundational monographs on
contract formation and form should be required reading both for com-
parative law teachers and teachers of domestic contract law.

Of Arthur’s work in private international law, his writings on ju-
risdiction were the most influential. His seminal 1966 article Jurisdic-

2 Stephen B. Burbank, All the World His Stage, 52 AM. J. COMP. L. 741, 741 (2004) (review-
ing ARTHUR TAYLOR VON MEHREN, THEORY AND PRACTICE OF ADJUDICATORY
AUTHORITY IN PRIVATE INTERNATIONAL LAW (2003)).

3 For a list, see FESTSCHRIFT VON MEHREN, supra note 1, at Xiii-xxi.

4 Gary J. Simson, State Interests, State Autonomy, and the Quest for Uniformity in Choice of
Law, in FESTSCHRIFT VON MEHREN, supra note 1, at 391, 391.

5 ARTHUR TAYLOR VON MEHREN, THE CIVIL LAW SYSTEM (1st ed. 1957). The second
and third editions were coauthored with James R. Gordley in 1977 and 2006, respectively.

6 See Frank Vischer, New Tendencies in European Conflict of Laws and the Influence of the
U.S. Doctrine — A Short Survey, in FESTSCHRIFT VON MEHREN, supra note 1, at 459, 459.
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tion To Adjudicate: A Suggested Analysis,” which he coauthored with
his colleague Donald T. Trautman, became a classic. The article
helped reorient and rejuvenate American thinking about adjudicatory
jurisdiction by, inter alia, developing a distinction between general and
specific jurisdiction that has been adopted by the United States Su-
preme Court® and is now a standard term in the American legal lexi-
con. According to a knowledgeable commentator, this article is “with-
out question the most influential modern article on jurisdiction” and
has had “a profound impact on the reform of American jurisdictional
law.” One indication of the article’s influence is the fact that it has
been relied upon or cited by 118 cases, including four by the Supreme
Court.2® This may not sound like too high a number, but it is higher
than the judicial citations to the works of Justice Joseph Story, the in-
tellectual father of American conflicts law,1t and Brainerd Currie, the
leader of the American conflicts revolution.1?

Almost four decades later, Arthur ended his jurisdictional journal
with a monumental book: his award-winning 2002 Hague lectures en-
titled Theory and Practice of Adjudicatory Authority in Private Inter-
national Law.t® According to reviewers who are experts in the field,
this is a “brilliant”4 and “fantastic book,”*5 the “[p]recious fruit . . . [of]
von Mehren’s . . . erudition, his intellectual curiosity, his analytical
rigor, his intimate familiarity with multiple legal systems, his mastery
of comparative methods, and his willingness and ability to bring inter-
national and supranational legal regimes to the comparative enter-

7 See Arthur T. von Mehren & Donald T. Trautman, Jurisdiction To Adjudicate: A Suggested
Analysis, 79 HARV. L. REV. 1121 (1966).

8 See Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 414 nn.8-9 (1984).

9 Patrick J. Borchers, Jurisdiction To Adjudicate Revisited, in FESTSCHRIFT VON
MEHREN, supra note 1, at 3, 3; see also id. at 9 (“Seldom has our field seen a work of such pre-
science and influence as the article.”).

10 This statement is based on a search of Westlaw’s database “ALLCASES” conducted on Feb-
ruary 13, 2006. A search of Westlaw’s database “TP-ALL,” which contains all legal periodicals
(most of them since 1982) and some other secondary sources, shows that this article has been cited
by 262 articles or other writings and 40 appellate briefs and petitions.

11 Joseph Story’s COMMENTARIES ON THE CONFLICT OF LAWS, FOREIGN AND DOMES-
TIC (1834) has been cited by 78 cases and 392 law review articles and other writings. These
numbers include Story’s subsequent editions.

12 Brainerd Currie’s SELECTED ESSAYS ON THE CONFLICT OF LAWS (1963) has been cited
by 102 cases and by 462 law review articles or other writings. David Cavers’s pioneering article A
Critique of the Choice-of-Law Problem, 47 HARV. L. REV. 173 (1933), has been cited by 24 cases
and 157 articles and other writings.

13 See ARTHUR TAYLOR VON MEHREN, THEORY AND PRACTICE OF ADJUDICATORY
AUTHORITY IN PRIVATE INTERNATIONAL LAW (2003). In 2002, the manuscript for this book
received the Canada Prize, which is awarded every four years by the International Academy of
Comparative Law to the best comparative law publication.

14 patrick J. Borchers, Book Review, 38 CREIGHTON L. REV. 995, 995 (2005) (reviewing VON
MEHREN, supra note 13).

15 1d. at 997.
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prise.”¢ It is a “tour de force that should be required reading for all
who teach and write about adjudicatory jurisdiction in American
courts.”7 As late as two weeks before his death, Arthur was working
on a second volume of his lectures focusing on choice of law.

Arthur was one of the protagonists of the choice-of-law revolution,
although from the beginning he criticized the excesses of its leader,
Brainerd Currie.t® In 1965, Arthur and Donald Trautman published
their highly original casebook The Law of Multistate Problems,®
which advanced a new approach for resolving conflict of laws called
“functional analysis.” In contrast to Currie’s solution to the true con-
flict conundrum, which was to apply the law of the forum reflexively,
functional analysis forthrightly advocated interest weighing and, more
importantly, provided specific criteria to guide the weighing. Com-
pared to Currie’s notion of protecting — indeed, maximizing — the fo-
rum’s interests, functional analysis juxtaposed the principle of accom-
modating, or minimizing the impairment to, the interests of each
involved state. Although the terminology of “comparative impair-
ment” is associated with the writings of William F. Baxter,2° the under-
lying principle was also pervasive in the substance of functional analy-
sis.  Recognizing this point, the California Supreme Court relied
extensively on von Mehren and Trautman, as well as on Baxter.2! The
1991 Louisiana choice-of-law codification also adopted the same phi-
losophy.22

In 1974, Arthur took the next step of transforming the principle of
comparative impairment into a principle of direct substantive accom-
modation of conflicting state policies. Drawing from his rich experi-
ence as an international arbitrator, he suggested that certain true con-
flicts could be resolved through a compromise of the conflicting
policies of the involved states, rather than by fully vindicating one pol-
icy and completely subordinating the other.23 For example, a court
could resolve a true conflict between one state’s strict liability law and
another state’s nonliability law by allowing the recovery of only half of

16 Burbank, supra note 2, at 741.

17 1d. at 742.

18 See Arthur T. von Mehren, Book Review, 17 J. LEGAL EDuc. 91 (1964) (reviewing
CURRIE, supra note 12).

19 See ARTHUR TAYLOR VON MEHREN & DONALD THEODORE TRAUTMAN, THE LAW
OF MULTISTATE PROBLEMS: CASES AND MATERIALS ON CONFLICT OF LAWS (1965).

20 See William F. Baxter, Choice of Law and the Federal System, 16 STAN. L. REV. 1 (1963).

21 See, e.g., Offshore Rental Co. v. Cont’l Qil Co., 583 P.2d 721, 726 (Cal. 1978).

22 For an account of von Mehren’s influence on this codification, which was drafted by the
undersigned, see Symeon C. Symeonides, Arthur Taylor von Mehren: A Gentle Giant, 53 AM. J.
Cowmp. L. (forthcoming 2006).

23 See Arthur Taylor von Mehren, Special Substantive Rules for Multistate Problems: Their
Role and Significance in Contemporary Choice of Law Methodology, 88 HARV. L. REV. 347, 367-
69 (1974).
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the plaintiff’s actual damages. When Arthur presented this idea to a
seminar for graduate students at Harvard, the reaction was at least
skeptical. This was not surprising because, like the undersigned, most
of these students had been steeped in the European doctrine of “con-
flictualism” or “selectivism,” which teaches that the only way to re-
solve a conflict of laws is by selecting one law over the other.24 In gra-
ciously defending his thesis, Arthur suggested softly that the conflictual
school’s all-or-nothing formula should not be the only recipe for true
conflicts, which by definition involve equally legitimate claims by
more than one state, and that the idea of accommodating these claims
by seeking a middle ground deserved serious consideration. In his
typically modest way, he did not seek to make any converts, even
among his students; he just provided food for thought. After working
in the choice-of-law vineyard for the next three decades, this writer
finds this idea more appealing today than he did at the time.

Last but not least, Arthur was an active player in law reform. Be-
sides participating in the drafting of one private international law
codification and advising on another,25 he was the principal draftsman
of two international conventions2® and the moving force behind a third
— the Hague Convention on Choice of Court Agreements.2” Although
the scope of the final version of this convention was narrower than Ar-
thur had advocated, it has been rightfully called “Arthur’s baby”28 and
“[t]he crowning achievement of Arthur von Mehren’s career.”2°

Arthur was a paragon of unassuming excellence and humility. Just
as telling as his professional accomplishments are the respect and af-

24 For the differences between this school and the “substantivist” school, see Symeon C. Syme-
onides, American Choice of Law at the Dawn of the 21st Century, 37 WILLAMETTE L. REV. 1, 4,
14-16 (2001).

25 See PUERTO RICAN ACAD. OF JURISPRUDENCE & LEGISLATION, A PROJET FOR THE
CODIFICATION OF PUERTO RICAN PRIVATE INTERNATIONAL LAW (Symeon C. Symeonides
& Arthur T. von Mehren rapporteurs, 1991) (on file with the Harvard Law School Library), dis-
cussed in Symeon C. Symeonides, Codifying Choice of Law for Contracts: The Puerto Rico Projet,
in FESTSCHRIFT VON MEHREN, supra note 1, at 419; ARTHUR T. VON MEHREN & SYMEON
C. SYMEONIDES, COMMENTARY ON A PROJET DE LOI DE DROIT INTERNATIONAL PRIVE
(1997) (on file with the Harvard Law School Library).

26 See Convention on the Law Applicable to Contracts for the International Sale of Goods,
Dec. 22, 1986, 24 1.L.M. 1573, available at http://www.hcch.net/index_en.php?act=conventions.
pdf&cid=61; Convention on the Reciprocal Recognition and Enforcement of Judgments in Civil
Matters, U.S.-U.K., Oct. 26, 1976, 16 I.L.M. 71 (not in force). Von Mehren also served as Rappor-
teur for the Hague Conference’s Special Commission on Consumer Sales, which produced a draft
convention.

27 See Convention on Choice of Court Agreements, June 30, 2005, 44 1.L.M. 1294, available at
http://lwww.hcch.net/index_en.php?act=conventions.text&cid=98 (last visited Apr. 9, 2006).

28 peter Nygh, Arthur’s Baby: The Hague Negotiations for a World-Wide Judgments Conven-
tion, in FESTSCHRIFT VON MEHREN, supra note 1, at 151, 151.

29 Linda J. Silberman & Andreas F. Lowenfeld, The Hague Judgments Convention — and
Perhaps Beyond, in FESTSCHRIFT VON MEHREN, supra note 1, at 121, 122.
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fection of those who have worked with him over the years. Indeed, it
was impossible to know Arthur and not to love him. The caring spirit
of this gentle intellectual giant will live in the hearts and minds of all
those — and they are many — whose lives he enriched.

——m——

Peter D. Trooboff*

“Peter, my boy, now | can tell you,” my esteemed professor began,
some thirty-five years after | last sat in his classroom. “I’ve been re-
tained as an expert to defend the award that your arbitral panel ren-
dered in the proceeding before the International Centre for the Settle-
ment of Investment Disputes. | wrote an affidavit arguing —
persuasively, may | add — that your panel’s ruling was not completely
irrational.”

“Gosh, Arthur, thank you so much,” | replied. “Perhaps next time |
can meet a somewhat higher standard.”

So much has been said about Professor Arthur von Mehren on his
eightieth birthday and on his death that it is challenging to add to the
record. | want to recall Arthur first by focusing on what it was like to
be on the receiving end of his razor-sharp intellect — and wit. | admit
some expertise on this subject.

I refer not just to his more or less subtle way of coaxing a better
answer out of our Comparative Law class in the spring of 1967. Nor
do | refer only to the ache in my shins received from Arthur’s regu-
larly kicking me — gently, of course — under the table when | spoke
at the Hague Conference on Private International Law where we
served together as United States delegates for years. Nor do | empha-
size solely Arthur’s silent but emphatic commentary when | spoke at
the Conference: he sometimes chose the very moment when | raised
my hand as the perfect time for his post-prandial nap. Even less do |
mean just Arthur’s scribbled notes to me when certain other delegates
were speaking — “What’s he saying??”

I refer instead to the moment when I introduced Arthur to a mem-
ber of another delegation at the Hague Conference who had been in a
class that I had taught outside Europe for the External Programme of

* Partner, Covington & Burling, Washington, D.C. Mr. Trooboff served for many years with
Professor von Mehren as a member of the U.S. delegation to the Hague Conference on Private
International Law and the Organization of American States CIDIP conferences.
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the Hague Academy of International Law. Arthur was characteristi-
cally gracious, asking questions about my former student’s studies in
private international law and her current activities. Then the negotia-
tions began. After an hour or so, my student spoke at some length.
Several minutes into her comments it became clear — a little painfully
for me — that she was not adding much to the Conference’s work.
Indeed, the remarks addressed neither the subject before the negotia-
tors nor any other issue on the agenda. Arthur listened intently and
toward the end of her remarks leaned over and whispered, loudly
enough for the entire delegation to hear, “One of your students, Troo-
boff?” As was often the case, no answer was possible.

While the wit and pointed comments are memorable, | prefer re-
calling the Arthur von Mehren whom, in 1979, | had the good fortune
to assist at the Second Inter-American Conference on Private Interna-
tional Law (CIDIP-11) in Montevideo, Uruguay. Sponsored by the Or-
ganization of American States (OAS), this diplomatic conference was
the first of our many post-student/professor collaborations. Arthur’s
role demonstrated his loyalty to finding the right answer even if it
meant not following the advice of a respected colleague. It also was
my first opportunity to see first hand what his scholarship and teach-
ing meant in the wider world.

To illustrate the context, I must explain that, without much input
from the State Department, a U.S. delegation had attended in Panama
in 1975 the first such OAS conference, CIDIP-I. There the delegates
negotiated many treaties, including two that were intended to serve as
Latin American counterparts to the Hague Service and the Hague
Taking of Evidence Conventions.r Unfortunately, both of the resulting
treaties left much to be desired. Specifically, both lacked several key
provisions found in their Hague counterparts and had provisions that
were technically deficient or completely unworkable. To be sure, the
United States cared most at CIDIP-I about the Inter-American Con-
vention on International Commercial Arbitration,2 which entered into
force in 1990 as a counterpart for Latin America to the New York

1 See Inter-American Convention on Letters Rogatory, Jan. 30, 1975, S. TREATY Doc. No.
98-27 (1984), 1438 U.N.T.S. 287; Inter-American Convention on the Taking of Evidence Abroad,
Jan. 30, 1975, 1438 U.N.T.S. 389. Both conventions are available at Department of International
Affairs, Organization of American States, http://www.oas.org/dil/CIDIP1_home.htm. For the cor-
responding Hague Conference conventions, see Convention on the Service Abroad of Judicial and
Extrajudicial Documents in Civil or Commercial Matters, Nov. 15, 1965, 20 U.S.T. 361, 658
U.N.T.S. 164; and Convention on the Taking of Evidence Abroad in Civil or Commercial Mat-
ters, Mar. 18, 1970, 23 U.S.T. 2555, 847 U.N.T.S. 240, both available at Hague Conference on Pri-
vate International Law, http://www.hcch.net/index_en.php?act=text.display&tid=10#litigation.

2 Inter-American Convention on International Commercial Arbitration, Jan. 30, 1975, S.
TREATY Doc. No. 97-12 (1981), 1438 U.N.T.S. 248.
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Convention of 1959.3 However, the United States also needed a treaty-
based system in Latin America for service and taking evidence.

At this time, Kurt Nadelmann, Arthur’s colleague at Harvard Law
School, was a dominant voice globally in private international law and
particularly in the counsels of the Advisory Committee on Private In-
ternational Law of the Department of State.® After reviewing the
work product of CIDIP-1 other than the convention on arbitral
awards, Mr. Nadelmann wrote a scathing (and fortunately never pub-
lished) memorandum to the Department. In his characteristically
sharp-edged analytical style, Mr. Nadelmann set out the serious sub-
stantive and technical deficiencies of the treaties. His bottom-line ad-
vice to the Department was clear — the United States should strongly
consider never participating in another CIDIP and should avoid en-
gaging in the OAS’s private international law efforts. Given the force
of Mr. Nadelmann’s argument and his standing at that time, the De-
partment seemed poised to accept his advice. Had it done so, the
CIDIP process might well have ended with the Panama session.

Mr. Nadelmann’s recommendation became especially significant
when the OAS proposed holding a second diplomatic conference,
CIDIP-II, in Montevideo, Uruguay, in 1979. Fortunately, the State
Department and its Assistant Legal Adviser for Private International
Law, Peter Pfund, recognized the importance to United States interests
of our delegations continuing to participate in OAS conferences con-
cerning private international law. This view had the full backing of
the Deputy Legal Adviser responsible for this area, Stephen Schwebel,
former executive director of the American Society of International
Law and later judge and president of the International Court of
Justice.

Mr. Pfund asked Arthur and others whether there was some way to
salvage the work of CIDIP-I given the importance to U.S. litigants of
having service and taking-of-evidence conventions available in Latin
America. Given the limited Latin American membership in the Hague
Conference at that time, it seemed unlikely that Latin American coun-
tries would become parties to the Hague Conference conventions on
these subjects. After some discussion with Arthur, | suggested that

3 Convention on the Recognition and Enforcement of Foreign Arbitral Awards, June 10,
1958, 21 U.S.T. 2517, 330 U.N.T.S. 3.

4 Judge Kurt H. Nadelmann graduated from the University of Berlin and received his doc-
torate in 1921 from the University of Freiberg. After serving as a judge in Germany from 1926,
including at the Central Court in Berlin, he escaped to Paris in 1933, where he became best
known for his expertise in bankruptcy, and to the United States in 1940. After holding positions
at the University of Pennsylvania and New York University, he became a research scholar and
faculty member at Harvard in 1961 until his death in 1984. Arthur was especially kind to Kurt
throughout his life and recognized his unique capacity as a scholar and his vast knowledge of the
literature of the civil and common law systems.
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perhaps we could write amendments to the CIDIP-1 service and tak-
ing-of-evidence conventions and rectify our concerns with the Panama
texts. We would also need to find a way to make those amendments
effective, at least for any treaties to which the United States became a
party.

Arthur liked that idea and backed the proposal even though Mr.
Nadelmann, | suspect, thought it was a fruitless exercise and had no
reservations about so informing his Harvard colleague. In any event,
Mr. Pfund requested that we compose a draft of the proposed amend-
ments. With help from Bruno Ristau, then head of the Office of For-
eign Litigation of the Department of Justice, my associate Lucinda
Low, and others, we drafted amendments for both conventions.
Through the course of many meetings and telephone conferences, Ar-
thur refined our proposed revisions. Ultimately, we called these sug-
gested amendments “Additional Protocols” and included in them many
of the provisions that needed revision or that were missing from the
Panama versions of these treaties.

The Department then formally proposed to the OAS that our draft
Additional Protocols be included on the agenda for CIDIP-11. Based
on advice from the treaty experts in the Legal Adviser’s Office, the
Department stated that the United States would consider entering into
treaty relations with only those states that adopted not only the Pa-
nama treaties but also the related Additional Protocols, assuming that
they were approved by CIDIP-II.

The next question was, “Who should go to Uruguay and negotiate
the Protocols?” Arthur was the logical choice since he had represented
the State Department at the Hague Conference and was experienced in
participating in diplomatic conferences. So, too, was Bruno Ristau.
Again, Arthur gave me a boost and suggested that | be included on the
delegation to CIDIP-11. | jumped at the opportunity to carry his brief-
case. Arthur also knew that Latin American conferences tend to start
slowly and with considerable pomp and circumstance that was not his
favorite way to spend time. So Arthur proposed that Mr. Ristau and |
arrive a week before he came to Uruguay (thus also reducing the
number of classes he would miss at the end of the semester). As mat-
ters turned out, Mr. Ristau had to cancel. So for the first week, Arthur
and Peter Pfund, along with Mr. Ristau, directed my actions in Mon-
tevideo by telephone.

When Arthur arrived in Montevideo, he could not have been more
gracious about permitting me to take the lead until he caught up with
the work. In the end, we successfully negotiated the Additional Proto-
col for the Inter-American Service Convention, the United States
signed the Letters Rogatory Convention and related Additional Proto-
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col, the Congress gave its advice and consent, and the Convention be-
came effective for the United States on August 27, 1988.5 The Addi-
tional Protocol for the Taking of Evidence finally was approved at
CIDIP-111 in La Paz, with Arthur participating actively in the prepa-
rations.®

During the Montevideo conference, the standing that Arthur en-
joyed in the eyes of scholars and practitioners from other countries
was immediately evident. 1 think Arthur sensed what his arrival
would mean to our little delegation. By coming a week after the nego-
tiations had started, he could resolve the major issues that would by
then be ripe. Only he had the intellectual strength and prestige neces-
sary to fashion a consensus on these issues and to persuade other dele-
gations to go along. This strategy worked in Uruguay and then for the
many years of negotiation of the jurisdiction and judgments project at
the Hague Conference.

To his credit, Arthur always started at any negotiation by listening
intently to the other side. He would then turn the United States plac-
ard on its end to seek the floor and, when recognized, begin burning
off the fog of the preceding discussion. Despite the wrong-headed
thinking of others that often preceded his remarks, Arthur was in-
variably more patient with the views of delegates from other countries
than he had been in the classroom or during our delegation’s prepara-
tory sessions. He would often present the issue at hand as a mutually
shared problem. He never saw hard questions in “we”/“they” terms if
that could be avoided. Treating his interlocutors as his intellectual
equals, even when some clearly were not, Arthur would lead the other
delegations gently but firmly to the right answer. He would be com-
pelled to point out deficiencies in the reasoning of preceding speakers,
but he always did so while showing respect for their positions and
with a twinkle in his eye. Finally, he was far more pragmatic than his
penetrating analyses of difficult issues would necessarily suggest. He
would not permit the “best” to be the enemy of the “good.” Sometimes
I saw Arthur even relish permitting other delegations to believe that
they had talked him into compromises that he had already predicted
would be necessary to reach a consensus on a particular point.

5 See Inter-American Convention on Letters Rogatory, supra note 1. The text of the Addi-
tional Protocol is available at http://www.oas.org/juridico/english/Treaties/b-46.html (last visited
Apr. 9, 2006). Full disclosure requires noting that Mr. Pfund, again with Arthur’s encouragement,
kindly arranged for me to sign for the United States the Panama Letters Rogatory Convention
and related Additional Protocol.

6 See Inter-American Convention on the Taking of Evidence Abroad, supra note 1. The Ad-
ditional Protocol is available at http://www.oas.org/juridico/english/treaties/b-51.htm (last visited
Apr. 9, 2006).
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His regard for members of other delegations explains why they
greeted Arthur so warmly at his last visit to the Hague Conference in
the summer of 2005 during the final negotiation of the Convention on
Choice of Court Agreements.” The late Judge Peter Nygh called the
Hague project “Arthur’s baby.”® By sheer force of will, Arthur en-
sured that he was present in the Hague for the birth of that treaty and
that his signature appeared on the Final Act. It was a wonderful mo-
ment when he appeared in the Conference negotiating hall. None who
participated will ever forget that special occasion.

It would be a grave misunderstanding of Arthur’s role at the OAS,
the Hague Conference, and elsewhere to characterize his comments in
negotiations as solely scholarly, analytical, and brilliant. On the con-
trary, as a practitioner what | respected most were Arthur’s practical
insights and solutions — more concisely and elegantly composed than
the drafts under discussion. Furthermore, there is a clear trajectory
from Arthur’s scholarship to his representation of the United States
government in international negotiations. Rooted in pragmatism and
backed by sound theory, his contributions to the diplomatic confer-
ences embodied the very best that our nation can bring to interna-
tional discourse on legal issues that matter to all of us.

Why did | spend the last several decades on the U.S. delegation to
CIDIP and then to the Hague Conference? Very simply, because it
permitted me to participate in an unforgettable tutorial and to learn
from a master.

I conclude with a memory of a lunch a few years ago in the Hague
with Arthur and an Iranian colleague — and former litigation adver-
sary — who served the Iranian government for nearly a decade as the
chief antagonist of an American industry before the Iran-U.S. Claims
Tribunal and then joined the Tribunal’s staff. While a student of Ar-
thur’s writings, he had never previously met Arthur and readily ac-
cepted a last-minute invitation to join us. We spent the lunch discuss-
ing a wide range of issues in the field. When my Iranian friend was
leaving the restaurant to go back to his office, he could not contain his
pleasure with this occasion. He pulled me aside and said what few
could have expressed so well or succinctly: “I am so proud that | have
at last met Professor von Mehren. | have learned so much from him.”
So have | along with so many others around the globe.

7 For the final text, see Convention on Choice of Court Agreements, June 30, 2005, 44 I.L.M.
1294, available at http://www.hcch.net/index_en.php?act=conventions.text&cid=98 (last visited
Apr. 9, 2006).

8 Peter Nygh, Arthur’s Baby: The Hague Negotiations for a World-Wide Judgments Conven-
tion, in LAW AND JUSTICE IN A MULTISTATE WORD: ESSAYS IN HONOR OF ARTHUR T. VON
MEHREN 151, 151 (James A.R. Nafziger and Symeon C. Symeonides eds., 2002).
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Arthur ended every phone call with “All the best.” Each of us who
knew him can hear that strong, distinctive voice expressing that senti-
ment. We will miss those good wishes. Now it is up to us to carry
forward. We need to pledge that Professor von Mehren’s legacy will,
indeed, be “the best” for which he strived so hard in the field of pri-
vate international law, and with such great success. And we should
try to do it while nurturing the worldwide friendships that he and his
beloved Joan cultivated and maintained with such pride.
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