FIRST AMENDMENT — PRIOR RESTRAINT — SEVENTH CIRCUIT
HoLDS THAT COLLEGE ADMINISTRATORS CAN CENSOR
STUDENT NEWSPAPERS OPERATED AS NONPUBLIC FORA. —
Hosty v. Carter, 412 F.3d 731 (7th Cir. 2005) (en banc).

Eighteen years ago, in Hazelwood School District v. Kuhlmeier,!
the Supreme Court held that, despite the First Amendment’s protec-
tion of the freedom of the press, public high school administrators can
censor school-sponsored student newspapers that are nonpublic fora? if
the censorship is reasonably related to legitimate pedagogical con-
cerns.® The Court, however, expressly refrained from deciding
whether college and university administrators have the same privi-
lege.* Recently, in Hosty v. Carter,’ the Seventh Circuit, sitting en
banc, answered that question in the affirmative, declaring that college
and university officials can censor school-sponsored student newspa-
pers if the Hazelwood standards are satisfied. Because Hazelwood

1 484 U.S. 260 (1988).

2 The Supreme Court has recognized three types of fora. Traditional public fora, such as
streets or parks, “time out of mind, have been used for purposes of assembly, communicating
thoughts between citizens, and discussing public questions.” Perry Educ. Ass’n v. Perry Local
Educators’ Ass’n, 460 U.S. 37, 45 (1983) (quoting Hague v. CIO, 307 U.S. 496, 515 (1939) (opinion
of Roberts, J.)) (internal quotation mark omitted). Content-based restrictions on speech in tradi-
tional public fora are subject to strict scrutiny. See id. Limited public fora (also sometimes called
designated public fora) exist when the state exhibits an intention, either through policy or prac-
tice, to open areas that are not traditional public fora to private speech by the public at large, by
certain speakers, or about certain topics. Cornelius v. NAACP Legal Def. & Educ. Fund, Inc.,
473 U.S. 788, 802 (1985). The state may exclude speakers or speech from this kind of forum if it
designs the restrictions to preserve the purpose of the forum, see Rosenberger v. Rector & Visitors
of Univ. of Va., 515 U.S. 819, 829-30 (1995), and if they are “reasonable in light of the purpose
served by the forum,” id. at 829 (quoting Cornelius, 473 U.S. at 806) (internal quotation marks
omitted). Other content- or viewpoint-based restrictions on speech are subject to strict scrutiny.
See id. at 830. Nonpublic fora, in contrast, have not been opened “by tradition or designation [as
fora] for public communication.” Perry, 460 U.S. at 46. Exclusions from nonpublic fora are thus
generally acceptable so long as they are “reasonable and [are] not an effort to suppress expression
merely because public officials oppose the speaker’s view.” Id.

3 Hazelwood, 484 U.S. at 270 (explaining that school officials were entitled to regulate a
school newspaper when they had not demonstrated an intent to create a public forum); id. at 273
(“It is only when the decision to censor a school-sponsored publication . .. has no valid educa-
tional purpose that the First Amendment is so ‘directly and sharply implicate[d]’ as to require
judicial intervention to protect students’ constitutional rights.” (alteration in original) (citation
omitted) (quoting Epperson v. Arkansas, 393 U.S. 97, 104 (1968))). Hazelwood thus permits the
kind of viewpoint-based exclusion from nonpublic fora based on disagreement with the speaker
that otherwise is generally impermissible. See supra note 2.

4 Hazelwood, 484 U.S. at 274 n.7.

5 412 F.3d 731 (7th Cir. 2003) (en banc).

6 Id. at 735. Like Hazelwood, the Hosty decision applies only to public institutions. Private
schools are not state actors and thus may censor their school newspapers notwithstanding the
First Amendment. See Brian J. Steffen, Freedom of the Private-University Student Press: A Con-
stitutional Proposal, 36 J. MARSHALL L. REV. 139, 139 (2002) (“[T]he private sector remains
largely immune from the free expression commands of the Constitution. Among those private
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permits censorship only upon a finding that the newspaper is a non-
public forum and because the manner in which many college newspa-
pers operate supports the conclusion that they are limited public fora,
most college administrators will find their censorship powers no larger
than they were before the Seventh Circuit’s decision. Furthermore,
administrators will find it difficult to forcibly transform these newspa-
pers into nonpublic fora that fall within Hosty’s scope. Thus, al-
though student and media groups fear it will have “disastrous conse-
quences,”” the decision’s effects will likely be limited.

Governors State University’s student newspaper, the Innovator,
functions as an extracurricular activity and relies on school funds for
its operation.® Student editors control the paper’s content, and school
policy, set by the Student Communications Media Board, prohibits the
exercise of prior restraint or ex post censorship to override their deci-
sions. Nonetheless, after the newspaper published criticism of the
school administration, Dean Patricia Carter allegedly told the Innova-
tor’s printer not to print any further issues of the paper unless they
had been reviewed and approved by school officials.'® Innovator staff
members then filed suit in federal district court alleging that the
school’s exercise of prior restraint violated the First Amendment.

The district court denied Carter’s motion for summary judgment,
holding that her alleged instructions to the printer would violate the
First Amendment.!'' The court also rejected Carter’s attempt to in-
voke qualified immunity,!? explaining that many cases had clearly ap-
plied the First Amendment ban on prior restraint to college newspa-
pers.’* In doing so, the court disagreed with Carter’s contention that
Hazelwood could have led a reasonable person to believe her alleged
instructions would be within First Amendment bounds, noting that

organizations that need not observe First Amendment rights of free expression are private institu-
tions of higher education . . . .”).

7 Brief for Amici Curiae Student Press Law Center et al. for Writ of Certiorari at 2, Hosty v.
Carter, 74 U.S.L.W. 3213 (U.S. Sept. 16, 2005) (No. 05-377), available at http://www.splc.org/pdf/
hostypetitionbrf.pdf.

8 See Hosty, 412 F.3d at 736-37.

9 See id. at 737.

10 Id. at 732—33. Although the printer corroborated the plaintiffs’ claim, Carter denied de-
manding prior approval. Hosty v. Governors State Univ., No. o1 C 500, 2001 WL 1465621, at *2
(N.D. Ill. Nov. 15, 2001). Since the ruling was on a motion for summary judgment, id. at *1, the
record was viewed in the light most favorable to the plaintiffs, id. at *4.

11 Hosty, 2001 WL 1465621, at *6—7. See generally Near v. Minnesota ex vel. Olson, 283 U.S.
697, 713 (1931) (“[I]t has been generally, if not universally, considered that it is the chief purpose of
the [First Amendment] guaranty to prevent previous restraints upon publication.”).

12 Qualified immunity shields government officials from liability so long as their actions do not
violate “clearly established . . . constitutional rights of which a reasonable person would have
known.” Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).

13 See Hosty, 2001 WL 1465621, at *6—7.
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Hazelwood had applied only to high schools and that the newspaper in
that case operated in a far different manner than the Innovator.'*

Carter filed an interlocutory appeal of the district court’s denial of
qualified immunity. A Seventh Circuit panel initially affirmed the
lower court.' Citing a number of cases holding that censorship of
student publications in the university context is unconstitutional, the
court held that Hazelwood “had not muddled the landscape” to such
an extent as to excuse Carter’s behavior.!® The court explained that
the differences between high school and college curricula, activities,
and missions, as well as the differing needs of high school and college
students, would put an individual on notice that “the judicial defer-
ence the Supreme Court found necessary in the high school setting
... 1s inappropriate for a university setting.”'’

In a 7—4 decision written by Judge Easterbrook,!® the Seventh Cir-
cuit, sitting en banc, reversed. The court declared that Hazelwood
governs school-subsidized student speech at colleges and universities.!®
While admitting that the maturity of college and high school students
may differ, the court explained that the speaker’s age does not auto-
matically determine the government’s right to regulate state-subsidized
nonpublic fora and found “no sharp difference” between college and
high school students with regard to the other factors that justified the
Court’s decision in Hazelwood.?° The test to determine whether a
publication is a nonpublic forum, the court ultimately indicated, was
whether school officials control the publication’s content.?! Thus, for
instance, the school’s policy of noninterference with the student edi-
tors’ content decisions would support a finding that the Innovator was

14 Specifically, the high school paper was a lab component to a journalism class, and the
teacher had a fair degree of control over its content. See Hazelwood Sch. Dist. v. Kuhlmeier, 484
U.S. 260, 268-69 (1988). In contrast, the Innovator was an extracurricular activity, and student
editors determined the content.

15 Judge Evans wrote the opinion, in which Judges Coffey and Rovner joined.

16 Hosty v. Carter, 325 F.3d 945, 948 (7th Cir. 2003), vev’d en banc, 412 F.3d 731.

17 Id. at 948—49.

8 Chief Judge Flaum and Judges Posner, Coffey, Ripple, Manion, and Kanne joined in the
majority opinion.

19 See Hosty, 412 F.3d at 735. Other types of student speech that courts may subject to the
Hazelwood standard include yearbooks and theatrical productions. As in the case of newspapers,
Hazelwood would apply only if analysis determined the speech occurred in a nonpublic forum.

20 JId. at 734—35. These other factors included ensuring high standards for student speech and
disassociating the school from “any position other than neutrality on matters of political contro-
versy.” Id. at 735 (quoting Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 272 (1988)) (internal
quotation marks omitted).

21 See id. at 736—37. The court expressly rejected the plaintiffs’ contention that the appropri-
ate test was whether the publication was part of the school’s curriculum. Id.
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a limited public forum.?? In such a case, the court noted, administra-
tors will not be able to invoke the censorship authority granted in its
decision.??* Regardless, noting that “the Supreme Court does not iden-
tify for future decisions questions that already have ‘clearly estab-
lished’ answers,”?* the court held that Carter enjoyed qualified immu-
nity because Hazelwood had clouded the issue of what level of
interference with college newspapers was permissible.?’

Judge Evans dissented.? Because the Supreme Court “has deline-
ated a consistent line between high-school-age students and those at
the university level,”?” he explained that speech restrictions tolerated in
elementary or high schools “have no place” in colleges and graduate
schools.?® Pointing out that the First and Sixth Circuits had reached
similar conclusions,?° Judge Evans reasoned that the differences in ma-
turity between the two groups of students and in the missions of the
two types of institutions made it inappropriate to extend Hazelwood to
colleges and universities.3°

Although Hosty formally extended the deferential treatment af-
forded to school administrators in Hazelwood, university officials
should not read the decision as a carte blanche to censor student
newspapers. As the Seventh Circuit recognized, the power granted to
college and university officials in Hosty has no force when the publica-
tion, although subsidized by the school, operates as a limited public fo-
rum. Both Hazelwood and Hosty indicate that this classification de-
pends on whether the school fails to exercise editorial control.?* Thus,

22 See id. at 737-38. The court noted, however, that if the faculty advisor had editorial control
or if content standards existed for subsidized student publications, the forum question might be
resolved differently. See id.

23 Id. at 737 (“Participants in [a limited public forum] ... may not be censored ....”). The
court noted that it could not definitively determine from the record whether the Innovator was a
limited public forum, but took the facts presented in the light most favorable to the plaintiffs as
required on motions for summary judgment brought by the defendant. See id. at 737-38.

24 JId. at 738. The Court in Hazelwood had expressly reserved decision on whether its holding
applied to school-sponsored activities in colleges and universities. Hazelwood, 484 U.S. at 274 n.7.

25 Hosty, 412 F.3d at 738-39.

6 Judges Rovner, Wood, and Williams joined in the dissent.

27 Hosty, 412 F.3d at 740 (Evans, J., dissenting).

8 Id. at 739.

9 Id. at 743 (citing Kincaid v. Gibson, 236 F.3d 342, 346 n.5 (6th Cir. 2001) (en banc); Student
Gov’t Ass’n v. Bd. of Trs. of the Univ. of Mass., 868 F.2d 473, 480 n.6 (1st Cir. 1989)).

30 See id. at 741—42. In addition to their disagreement about the application of Hazelwood to
higher education, the dissenting judges also believed Carter should not receive qualified immu-
nity. Id. at 742.

31 See Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 267-69 (1988); Hosty 412 F.3d at 737—
38. Neither opinion looked at financial support to determine the degree of control. Furthermore,
publications wholly funded by schools have been held to be limited public fora. See, e.g., Kin-
caid, 236 F.3d at 344 n.1, 346 (holding that a university-funded yearbook was a limited public
forum).

[Ny
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because many college newspapers function independently, they will not
be subject to censorship.

Under Hosty’s standard, a college newspaper constitutes a nonpub-
lic forum when the school has a history of reviewing the paper and
controlling its content. This situation is likely to exist, for instance,
when the paper is a component of the journalism curriculum.?? But
this situation seems to be the exception rather than the rule; for in-
stance, one survey of 101 college newspapers found only one that was
closely related to a curriculum.?* A nonpublic forum will also likely
exist if a faculty advisor or other school official supervises content;
however, few newspapers appear to operate in this manner.3* Thus, an
analysis of the majority of newspapers — which fit in neither of these
scenarios because they operate as extracurricular activities and give
the final say in content to students — is likely to yield a determination
that the newspaper is a limited public forum?* and outside Hosty’s
reach.3¢

32 See Hazelwood, 484 U.S. at 268—70; Ala. Student Party v. Student Gov’t Ass’n of the Univ.
of Ala., 867 F.2d 1344, 1347 (11th Cir. 1989) (explaining that “learning laboratories,” such as stu-
dent newspapers integrated into curricula, are nonpublic fora).

33 Mark J. Fiore, Comment, Trampling the “Marketplace of Ideas”: The Case Against Extend-
ing Hazelwood to College Campuses, 150 U. PA. L. REV. 1915, 1962 (2002) (citing John V. Bodle,
The Instructional Independence of Daily Student Newspapers, JOURNALISM & MASS COMM.
EDUCATOR, Winter 1997, at 16); see also Arval A. Morris, Censoring the School Newspaper, 45
EDUC. L. REP. 1, 17 (1988) (stating that university newspapers are generally not part of an offi-
cial journalism curriculum).

34 See Fiore, supra note 33, at 1962 (“[M]ost college publications are under the primary control
of students, with little or no oversight from school officials.”); Morris, supra note 33, at 17 (“Al-
though university student newspapers may have faculty sponsors, they do not exert significant
editorial control.”). As the Hosty court suggested, the administration could claim a degree of edi-
torial control by establishing binding content criteria for all student publications, but the court
failed to indicate how specific those criteria must be to find that a publication is a nonpublic fo-
rum. See Hosty, 412 F.3d at 737—38. Although the Hosty court indicated that such criteria possi-
bly could rebut the official university policy that student publications operate without censorship
or advance approval, see id., other courts have failed to give such criteria conclusive weight, see,
e.g., Kincaid, 236 F.3d at 349-52, app. I at 357 (finding that, despite a policy promulgated by a
university’s board of regents that student editors should adhere to “the highest level of good taste
and maturity,” other policies and practices supported the conclusion that a yearbook was a limited
public forum); Lueth v. St. Clair County Cmty. Coll., 732 F. Supp. 1410, 1415 (E.D. Mich. 1990)
(explaining that, although a requirement that all newspaper articles must be in good taste could
indicate retention of content control by administration, “the overall thrust of the Rules and Regu-
lations evidence[d] placement of the paper’s control into student hands”).

35 See Student Press Law Ctr., U.S. Court Throws Out Censorship Claim by Governors State
U. Student Journalists, NEWS FLASH, June 20, 2005, http://www.splc.org/newsflash_archives.
asprid=1033&year=2005 (“As a practical matter, most college student publications are going to be
considered [limited] public forums, because that’s the way they’ve been operating for decades.”
(quoting Mark Goodman, Executive Dir., Student Press Law Ctr.) (internal quotation marks
omitted)).

36 Even if the school had adopted a policy of content control, a court nonetheless could
conclude that the school had established a limited public forum if the school had in practice
allowed content decisions made by student editors to stand. See Perry Educ. Ass’n v. Perry Local
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In the wake of Hosty, school administrators may seek to take edito-
rial control of newspapers in an effort to transform them from limited
public fora to nonpublic fora in which censorship is permitted.
Whether such efforts will be successful, however, is far from clear. For
example, administrators could condition school funding on the paper’s
acquiescence to administrative or faculty editorial control. Such a
move would likely raise constitutional concerns, however, because
school subsidies for newspapers often come from student activity
funds?®” that are broadly available to student groups. The Supreme
Court held in Rosenberger v. Rector & Visitors of University of Vir-
ginia®® that this kind of funding scheme, if designed to “encourage a
diversity of views from private speakers,”° constitutes a limited public
forum from which an organization may not be barred on the basis of
the viewpoint it promotes.#® Denying funds to a newspaper that re-
fuses to accept faculty control because it wishes to retain its ability to
publish perspectives differing from those of the administration while
providing funds to a newspaper that acquiesces to faculty control and
publishes viewpoints acceptable to the school would be de facto view-
point discrimination and therefore unconstitutional.*!

Alternatively, a school might try to bring its newspaper into the
Hosty framework by dissolving its funding scheme and attempting to
institute a new one that does not implicate viewpoint concerns. For
example, the school could create two funds — one for all student

Educators’ Ass’n, 460 U.S. 37, 47 (1983) (noting that a limited public forum can be created by
policy or by practice); Kincaid, 236 F.3d at 351 (explaining that “‘actual practice speaks louder
than words’ in determining whether the government intended to create a limited public forum”
(quoting United Food & Commercial Workers Union, Local 1099 v. Sw. Ohio Reg’l Transit Auth.,
163 F.3d 341, 353 (6th Cir. 1998))); ¢f. Hazelwood, 484 U.S. at 268 (justifying the finding that the
newspaper was a nonpublic forum by pointing out that school officials did not deviate from the
policy of vesting editorial control in the administration).

37 See Morris, supra note 33, at 17 (explaining that college newspapers are generally funded
out of student fees and advertising revenue).

38 515 U.S. 819 (1995).

39 Id. at 834. The student activity funds at issue in Rosenberger were available to all student
organizations that were “related to the educational purpose of the University.” Id. at 824 (internal
quotation mark omitted). The fund that subsidizes a school newspaper, however, need not neces-
sarily be open to all student organizations to be considered a limited public forum. See id. at 829.

40 Id. at 829-30 (“These principles provide the framework forbidding the State to exercise
viewpoint discrimination, even when the limited public forum is one of its own creation.”). This
general prohibition on viewpoint discrimination does not, however, make the school powerless to
prevent students from using a limited public forum to throw the school into disarray. The Su-
preme Court has indicated that schools may prohibit even protected speech if the prohibition is
“necessary to avoid material and substantial interference with schoolwork or discipline,” Tinker v.
Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 511 (1969), and courts have applied this stan-
dard to colleges, see, e.g., Trujillo v. Love, 322 F. Supp. 1266, 1270 (D. Colo. 1971).

41 A similar analysis would apply if the subsidy came not from student activity fees but from a
similar scheme funded through tuition dollars or other revenue, so long as the scheme fell within
the Rosenberger framework.
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organizations other than publications and a second for student publi-
cations that are subject to school editorial control. At first glance, this
arrangement may appear permissible. The state is not required to
maintain limited public fora indefinitely*? — justifying the dissolution
of the current funding scheme — and it may construct limited public
fora to include only specific speakers or to promote a specific pur-
pose*® — supporting the exclusion of publications from the general
fund.

This strategy, however, has inherent problems. The Supreme Court
has held that exclusions from a limited public forum must be reason-
able in light of the forum’s declared purpose.** Thus, depending on
the school’s justification for the existence of the first new fund, a court
might find the segregation of publications invalid;** alternatively, it
might find that the second fund itself is a limited public forum.*® Fur-
thermore, even if the new publication-only fund were a valid nonpub-
lic forum, “[aJttempting to change the status of a newspaper solely to
gain control over its content is analogous to other actions that [school
officials] have taken in the past to control the content of student publi-
cations,” such as withdrawing financial support and dismissing edito-
rial staff, that courts generally have struck down.*” Essentially, the
school would be attempting an end run around the presumption
against content-based restrictions in limited public fora, violating at
least the spirit of the First Amendment.

Moreover, courts have held that if a student shows some evidence
of an impermissible content-based motive for altering a newspaper’s
funding scheme, the school has the burden of demonstrating that the

42 Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 46 (1983).

43 Rosenberger, 515 U.S. at 829.

44 Good News Club v. Milford Cent. Sch., 533 U.S. 98, 106—0% (2001) (stating that although the
state may reserve a limited public forum to certain speakers or for certain subjects, “the State’s
power to restrict speech [in this manner] is not without limits” and that the “restriction must not
discriminate against speech on the basis of viewpoint, and the restriction must be ‘reasonable in
light of the purpose served by the forum’” (citation omitted) (quoting Cornelius v. NAACP Legal
Def. & Educ. Fund, Inc., 473 U.S. 788, 806 (1985))).

45 If the fund had a broad purpose, such as simply to provide extracurricular opportunities for
students, a court could conclude that the exclusion of extracurricular publications was unreason-
able and mandate they be allowed to partake in the limited public forum.

46 Tf the school identified a broad purpose for the publication-only forum, such as simply to
enable the production of student publications, a court could find that the fund encouraged “a di-
versity of views” and was therefore a limited public forum. If the school, however, mandated fac-
ulty editorial control, it would not demonstrate the prerequisite intent — to open the forum to
“indiscriminate use” by a class of speakers — necessary for finding a limited public forum, see
Perry, 460 U.S. at 47. This would support finding that the publication-only fund was a nonpublic
forum in which, under Hosty, censorship is permissible.

47 J. Marc Abrams & S. Mark Goodman, End of an Eva? The Decline of Student Press Rights
in the Wake of Hazelwood School District v. Kuhlmeier, 1988 DUKE L.J. 706, 726.
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impermissible motive played no role in its decision.*® Given the cir-
cumstances that would surround the dissolution of the original funding
scheme — the Hosty decision and its broader powers of censorship —
and the conditions placed upon newspapers for the receipt of funding
under the new two-tier system — a set that establishes the prerequisite
control for the university to use those censorship powers — a court
could easily conclude that the funding changes were not content neu-
tral and were either a reaction to previous content or an attempt to
impose prior restraints on a limited public forum. As such, the
changes would be the product of an impermissible motive, and a court
would likely strike down the new two-tier scheme.*°

The Seventh Circuit’s decision will have little effect on newspapers
as they currently exist at public universities because content decisions
are generally made by students and because administrators will en-
counter numerous obstacles in their quest to convert these publications
into nonpublic fora. A court that recognizes the threat to First
Amendment values that exists when the government “discriminate[s]
invidiously in its subsidies in such a way as to ‘ailm] at the suppres-
sion of dangerous ideas’”’° would have several opportunities to strike
down any effort by colleges to alter the status quo. Because of the
current broad inapplicability of Hosty and the unlikelihood that ad-
ministrators successfully will be able to negotiate the hoops necessary
to bring newspapers under Hosty’s scope, those concerned about the
decision will largely find their fears unwarranted.

48 See, e.g., Stanley v. Magrath, 719 F.2d 279, 283 (8th Cir. 1983) (explaining that a university
policy, passed in the wake of the publication of a controversial issue of the newspaper, rescinding
the requirement that a portion of student activity fees be given to the newspaper violated the
First Amendment when the school could not show that a proper, noncontent-based motivation
alone could justify the action); ¢f. Bd. of Educ. v. Pico, 457 U.S. 853, 871 (1982) (plurality opinion)
(striking down a school board’s decision to remove certain books from the school library, explain-
ing that if the school board members “intended by their removal decision to deny respondents ac-
cess to ideas with which [they] disagreed, and if this intent was the decisive factor in [their] deci-
sion, then [the school board members] have exercised their discretion in violation of the
Constitution” (emphasis omitted) (footnote omitted)).

49 See Abrams & Goodman, supra note 47, at 726 (“[Alttempts to convert a publication from [a
limited public] forum to [a nonpublic Jforum for the stated or intended purpose of gaining edito-
rial control over the publication would . .. be found unconstitutional.”); Greg C. Tenhoff, Note,
Censoring the Public University Student Press: A Constitutional Challenge, 64 S. CAL. L. REV.
511, 520 (1991) (“[IIf the university distinguishes between the newspaper and other campus or-
ganizations with regard to the method of funding, the inference of improper motive is strength-
ened.”).

50 Regan v. Taxation with Representation of Wash., 461 U.S. 540, 548 (1983) (second alteration
in original) (quoting Cammarano v. United States, 358 U.S. 498, 513 (1959)).
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